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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 5605) 


In re PRAIRIE FARMS CREAMERY OF CARLINVILLE. AMA Docket 
No. 3-6. Decided September 23, 1958. 


Definition of Producer—Permit or Rating— 
Written Statement—Late Submission of 
Utilization Statement 


Dairy farmers not having a permit or rating of Grade A issued by a 
health authority do not meet the definition of “producer” in the 
order even though they may be in the process of attempting to 
qualify and consequently the milk received from such farmers at 
a plant cannot be considered producer milk in determining whether 
the plant is a pool plant under the order. The market adminis- 
trator properly refused to consider statement of Class II utiliza- 
tion for milk moved from a pool plant to a nonpool plant when the 
statement was submitted after the date specified in the order. 


Messrs. J. Bernard Brown and Paul Alagia, of Louisville, Kentucky, 
for petitioner. Mr. Joseph A. Walsh, for Agricultural Marketing 
Service. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and sub- 
sequent amendments (7 U.S.C. 601 et seq.). The petitioner is 
a handler subject to Order No. 3, as amended, issued under the 
act and regulating the handling of milk in the St. Louis, Mis- 
souri, marketing area. 


Section 903.43(c) of the order classifies fluid milk transferred 
from a pool plant? to a nonpool plant in Class I and permits a 
lower classification, that is, Class II, where, in part, the handler 
claims a lower classification on the basis of a lower utilization 


1A pool plant is defined by section 903.9 of the order and the receipts of milk from 
producers at such a plant are classified, priced and pooled under the order. 


841 
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indicated in writing by the handler and the operator of the 
nonpool plant. Section 903.43(c) states that the mutual state- 
ment of utilization be, in effect, received by the market admin- 
istrator on or before the 7th day after the end of the delivery 
period within which the transaction occurred. 


The petitioner complains in the petition of the disallowance 
by the market administrator for the order of Class II classifi- 
cation of milk transferred from its Carlyle plant, a pool plant 
under the order, to its Carlinville plant during January 1956 
and, in the amended petition, filed by Prairie Farms of South- 
ern Illinois, of the disallowance of Class II classification of milk 
transferred from its Carlyle plant to the nonpool plant of 
Dressel-Young Dairy, Granite City, Illinois, during August 
1956. In both instances, the mutual statement or certification 
with respect to utilization required by section 903.43(c) of the 
order was not timely received. Petitioner contends that section 
903.48(c) is invalid as it is contrary to section 8c(5)(A) of 
the act and deprives petitioner of property without due process 
of law. 


Answers to the petition and amended petition were filed, re- 
spectively, by the Acting Deputy Administrator and the Deputy 
Administrator, Agricultural Marketing Service, United States 
Department of Agriculture. The answers uphold the action of 
the market administrator in disallowing the Class II classifica- 
tions involved herein and the charges resulting therefrom as in 
accordance with law. A hearing was held November 6-8, 1957, 
in St. Louis, Missouri, before Will Rogers, Hearing Examiner, 
Office of Hearing Examiners, United States Department of 
Agriculture. At the hearing, petitioner was represented by 
J. Bernard Brown and Paul Alagia, Attorneys at Law, Louis- 
ville, Kentucky, and respondent was represented by Joseph A. 
Walsh, Office of the General Counsel, United States Department 
of Agriculture. After the hearing, the parties filed briefs. On 
April 8, 1958, the hearing examiner issued a report containing 
proposed findings of fact and conclusions and recommending 
that the petition be dismissed. Petitioner filed exceptions to the 
hearing examiner’s report and oral argument was held before 
the Judicial Officer September 5, 1958. 


FINDINGS OF FACT 
1. Petitioner, Prairie Farms Creamery of Carlinville, was, 
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during the period involved herein, a cooperative association 
organized and existing under the laws of the State of Illinois 
with its address and principal place of business at Carlinville, 
Illinois. Subsequent to the period involved herein, petitioner 
merged with Prairie Farms Creamery of Carbondale and the 
new organization operates under the name “Prairie Farms of 
Southern Illinois.” 


2. At all times referred to herein, petitioner was a handler 
as defined in Order No. 3, as amended, regulating the handling 
of milk in the St. Louis, Missouri, marketing area. Petitioner 
operated a plant regulated under the order at Carlyle, Illinois, 
and a plant at Carlinville, Illinois. 


8. Prior to January 1956 petitioner’s Carlinville plant was 
not subject to regulation under the order. Commencing Janu- 
ary 1, 1956, the Carlinville plant began supplying milk under 
contract to the Scott Field Air Force Base which is located in 
the marketing area. On February 7, 1956, petitioner filed with 
the market administrator for the order reports for its Carlyle 
and Carlinville plants. Petitioner’s Carlyle plant reported a 
transfer of 341,774 pounds of Class I milk to its Carlinville 
plant and the Carlinville plant reported the receipt of the same 
quantity of Class I milk from the Carlyle plant. Petitioner’s 
report for its Carlinville plant indicated that this plant was a 
nonpool plant under Order No. 3, as amended, as it appeared 
therein that the plant had disposed of less than 25 percent of 
its receipts of approved milk as Class I milk on routes located 
in the marketing area. 


4. On February 11, 1956, after receiving adjusted billings 
from the market administrator based on its unaudited reports 
for the month of January, petitioner claimed that it had made 
an error in reporting as Class I milk transferred from its 
Carlyle plant to its Carlinville plant. The market administrator 
disallowed the requested reclassification of the milk to Class II 
as petitioner had not claimed such classification in its reports 
and no certificate had been received on the milk as required by 
section 903.43(c) of the order. Such subsection reads, in per- 
tinent part, as follows: 

“(c) Skim milk and butterfat disposed of in the form 
of milk, skim milk, or cream by transfer or diversion from 
a pool plant to a nonpool plant shall be classified as Class I 
milk unless: * * * * 
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“(2) * * * the handler claims assignment to Class II 
milk on the basis of a utilization mutually indicated in 
writing to the market administrator by both the handler 
and the operator of the transferee-plant on or before the 
7th day after the end of the month within which such 
transaction occurred.” 


5. After an audit of petitioner’s Carlyle and Carlinville 
plants covering the monthly delivery periods of January through 
June 1956, the market administrator disallowed as receipts from 
producers 67,756 pounds of milk reported to be producer milk 
received at the Carlinville plant during January 1956. There 
is no issue or dispute concerning the disallowance of such milk 
as producer receipts for January 1956. The deduction of this 
milk from receipts from producers resulted in the distribution 
by the Carlinville plant of more than 25 percent of its receipts 
of producer and approved milk as Class I milk on routes in 
the marketing area and the classification of the plant as a pool 
plant during January and February 1956. The market admin- 
istrator issued audit adjustments combining the receipts and 
utilization of milk of petitioner’s Carlyle and Carlinville plants 
and billed petitioner accordingly in lieu of the separate billings 
previously issued for the plants. 


6. By letter dated May 2, 1957, petitioner submitted to the 
market administrator a corrected copy of the report for the 
Carlinville plant for January 1956, which listed the milk trans- 
ferred from the Carlyle plant to the Carlinville plant during 
January 1956 as Class II and which included for the first time 
an alleged additional volume of approved receipts. Petitioner 
supplied to the market administrator a list of 10 dairy farmers 
claimed to have furnished the additional producer milk. The 
market administrator determined that none of the 10 dairy 
farmers held a permit or rating in January 1956 issued by a 
duly constituted health authority for the production of milk 
to be used for Grade A distribution and that such farmers were 
not producers as defined in the order during that month. 


7. The producer definition contained in the order provided 
prior to July 1, 1954, in pertinent part, as follows: 
“§ 903.7 Producer. ‘Producer’ means any person who 
produces milk under a dairy farm permit issued by a health 
authority duly authorized to administer regulations govern- 
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ing the quality of milk disposed of in the marketing 
ares...” 


8. Pursuant to notice issued January 11, 1954 (19 F.R. 264), 
a reopened public hearing was held in St. Louis, Missouri, 
January 19-22, 1954, on proposed amendments to Order No. 3, 
as amended, regulating the handling of milk in the St. Louis, 
Missouri, marketing area. The notice contained the following 
pertinent proposals by the Sanitary Milk Producers and the 
Dairy Division, Agricultural Marketing Service, United States 
Department of Agriculture, respectively: 


“5. Amend ‘Producer’ definition (§ 903.7) to include 
any Grade A producer delivering milk to a pool plant. * * * 


“16. Make such changes as may be required to make 
the entire marketing agreement and order conform with 
any amendments thereto that may result from this hear- 
ing.” 

Some of the evidence adduced at the reopened hearing is to the 
effect that milk delivered to Scott Field Air Force Base is Grade 
A quality, that the military authorities do not issue permits to 
producers but grant approval to a supply of milk upon the basis 
of the health inspection practice of health authorities and a 
satisfactory rating from the United States Public Health Serv- 
ice, that the milk may be approved by health authorities which 
do not have jurisdiction within the marketing area, that if the 
plants so delivering such milk qualify as pool plants under the 
order, the dairy farmers delivering to such plants should be 
producers under the order, that it was not clear under the 
existing order that such dairy farmers are producers under 
the order and that the purpose of the proposed amendment is 
to clarify this situation. There is evidence indicating that a 
farmer could not be considered a producer simply because a 
plant, on its own accord, certified a farmer for the production 
of milk to be used for Grade A distribution before the farm 
was inspected by the health authority of the State of Illinois. 
The evidence described is found in pages 797-829 of the record 
of the reopened amendment hearing. 


9. Upon the basis of evidence introduced at the reopened 
hearing and the record thereof, the Deputy Administrator, 
Agricultural Marketing Service, issued a recommended decision 
May 27, 1954 (19 F.R. 3225), and time was given for filing 
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exceptions thereto. A decision by the Assistant Secretary was 
issued June 21, 1954 (19 F.R. 3843). The decision approves 
and adopts as its material issues and findings and conclusions, 
as if set forth in full in the decision, the material issues and 
findings and conclusions of the recommended decision with 
modifications not here pertinent. The findings and conclusions 
contained in the recommended decision and approved and 
adopted by the decision read, in pertinent part, as follows (19 
F.R. 3228-3229) : 


“6. The definition of producer provided in the order should 
be revised so as to include any dairy farmer who delivers milk 
suitable for Grade A distribution to a pool plant. As now de- 
fined in the order, a producer is any person delivering to a 
pool plant ‘* * * who produces milk under a dairy farm permit 
issued by a health authority duly authorized to administer reg- 
ulations governing the quality of milk disposed of in the market- 
ing aren * * *.’ 

“Health authorities in the marketing area may and do allow 
milk which comes from plants not under their routine inspec- 
tion to be distributed for fluid use in the marketing area. Such 
plants are under the inspections of other duly constituted health 
authorities whose approvals may be accepted with spot checks 
by the marketing area health authorities. Dairy farmers sup- 
plying such plants would in all probability, not hold permits 
issued by a marketing area health authority and could not 
qualify as producers under the present language of the order. 


“If a plant such as that described above should supply enough 
milk to the marketing area so that it qualified under the per- 
formance standards, it would be a pool plant under the order. 
In this event, the dairy farmers shipping Grade A milk to 
such plant should be included as producers under the order and 
their milk should be priced. 

“The Scott Military Reservation is in the marketing area. 
Dairy farmers shipping to handlers who supply this Reserva- 
tion produce milk of Grade A quality under the inspection of 
health jurisdictions, the standards and practices of which must 
meet the approval of the appropriate authorities at the Scott 
Military Reservation. The health authority at the Reservation 
does not issue permits or ratings to individual dairy farmers. 
Instead, the military authorities approve a supply of milk on 
the basis of health inspection practices of the health jurisdic- 
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tions under which such milk is inspected. If a handler whose 
producers did not otherwise hold permits issued by a health 
authority in the marketing area should qualify as a pool plant 
by supplying milk to the base, the question might be raised as 
to whether milk received from such farmers was priced under 
the order. Clarification of the order language, as herein pro- 
vided, will insure producer status for such dairy farmers and 
others similarly situated. The change herein proposed will not 
exclude as a producer anyone now on the market.” 


10. An order amending Order No. 3, as amended, was issued 
June 24, 1954 (19 F.R. 3923). to be effective July 1, 1954. The 
producer definition contained in the order was amended thereby 
to read, in pertinent part, as follows: 


“§ 903.6 Producer. ‘Producer’ means any person, except 
a producer-handler, who produces milk under a dairy farm 
permit or rating for the production of milk to be used for 
Grade A distribution issued by a duly constituted health 
authority ... .” 


11. During August 1956, petitioner transferred 234,165 
pounds of fluid milk from its Carlyle plant to the nonpool 
plant of Dressel-Young Dairy, Granite City, Illinois. Such milk 
was reported by petitioner as Class II milk but the required 
mutual statement or certification from petitioner and Dressel- 
Young Dairy of Class II utilization or assignment of such milk 
was not received by the market administrator until September 
11, 1956. The market administrator classified such milk in 
Class I pursuant to section 903.43(c) of the order and billed 
petitioner accordingly. 


CONCLUSIONS 
I 


The first issue for determination in this proceeding is the 
status under the order of 10 dairy farmers delivering milk to 
petitioner’s Carlinville plant during January 1956. Petitioner 
contends that these farmers are producers as defined in the 
order and that the receipts of milk from such producers are to 
be included in the total receipts of producer and approved milk 
at the Carlinville plant. By so including the milk of the 10 
dairy farmers, petitioner’s utilization of producer and approved 
milk received at the Carlinville plant on routes located in the 
marketing area is reduced below 25 percent of such receipts 
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and petitioner’s Carlinville plant thereby would fail to qualify 
as a pool plant under the order pursuant to section 903.9(a) 
thereof for the month of January 1956 and, consequently, Feb- 
ruary 1956. If such were the case, we would have for con- 
sideration also the issue as to whether petitioner was entitled 
to Class II classification for milk moved from Carlyle to Car- 
linville during January 1956. 

Section 903.6 of the order defines a producer to mean “any 
person . .. who produces milk under a dairy farm permit or 
rating for the production of milk to be used for Grade A dis- 
tribution issued by a duly constituted health authority ... .” 
It is clear from the record that the dairy farmers in question 
did not hold in January 1956 permits or dairy farm approvals 
issued by the Illinois Department of Public Health, the appro- 
priate duly constituted health authority, and petitioner does not 
so claim. Rather, petitioner contends that it had an informal 
arrangement with the Illinois health authority whereby peti- 
tioner’s field man requested inspection and approval of a par- 
ticular dairy farm by such authority and the milk from such 
farm could be received at petitioner’s plant and disposed of as 
Grade A milk during the interim period between the request 
for inspection and the inspection of the farm by the health 
authority. Petitioner alleges that such arrangement resulted in 
ratings from the Illinois Department of Public Health to the 
farms in question for the production of milk to be used for 
Grade A distribution. Respondent denies the existence of such 
an arrangement and disputes the legal conclusions drawn by 
petitioner from the alleged arrangement. 

Petitioner relies primarily upon selected dictionary meanings 
of the word “rating” to reach the result which it advocates. 
It is necessary, however, to consider the intent of the drafts- 
men of the order by taking into account, among other things, 
the context in which the word was employed and the circum- 
stances under which it was used. Vermilya-Brown Co. v. Con- 
nell, 335 U.S. 377, 386 (1948) ; Securities and Exchange Com- 
mission V. C. M. Joiner Leasing Corp., 320 U.S. 344 (1948); 
Puerto Rico v. The Shell Co. (P.R.) Ltd., 302 U.S. 253 (1937); 
In re Tapor Dairies Company, 14 A.D. 77, 86 (1955).? 


2The rules of construction or interpretation applicable to statutes apply likewise in 
the construction or interpretation of administraitve orders or regulations. Miller v. 
United States, 329 U.S. 435 (1935); Pearson v. Walling, 138 F.2d 655, 658 (8th Cir. 
1943), cert. denied, 321 U.S. 775 (1944); Borelli v. Reconstruction Finance Corporation, 
196 F.2d 730, (Emerg. C.A. 1953). 
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Prior to July 1, 1954, the producer definition contained in the 
order required that dairy farm permits be issued by a health 
authority “duly authorized to administer regulations governing 
the quality of milk disposed of in the marketing area” and the 
word “rating” was not included in such definition. (See Find- 
ing of Fact 7.) It was the intent of the draftsmen of the 
amendment effective July 1, 1954, to clarify the producer de- 
finition to include therein producers of milk approved by a 
health authority which did not have jurisdiction within the 
marketing area. (See Findings of Fact 8 and 9.) The situation 
with respect to milk received at the Scott Military Reservation 
was specifically in issue at the amendment hearing and was 
the reason, in part, for the clarifying amendment. The evidence 
adduced at such hearing indicated that the Scott Field Air 
Force Base did not issue certificates or permits to individual 
farmers delivering milk thereto but accepted the certificate of 
public health authorities and a rating by the United States 
Public Health Service. Such health authorities might not be 
located, or have jurisdiction, within the marketing area and 
in order to include, in effect, such milk within the pool the 
words, “duly constituted health authority” were substituted for 
the language contained therein. 

It is further evident from the promulgation record that the 
inclusion of the word “rating” within the producer definition 
was not intended to cover the alleged arrangement between 
petitioner and the State of Illinois health authority. The drafts- 
men of the amendment in issue did not think that a plant could 
on its own accord certify a farmer for the production of milk 
to be used for Grade A distribution before the facilities of the 
farmer were inspected by the health authority of the State of 
Illinois. Such arrangement was unknown at the time of the 
amendment hearing and, therefore, the term “rating” added 
to the producer definition by the amendment effective July 1, 
1954, could not have covered or referred to such arrangement. 
Moreover, nothing had been isswed in January 1956 by the IIli- 
nois Department of Public Health to the 10 dairy farmers in- 
volved and the files of the Illinois health authority did not con- 
tain any record of bacteriological reports for the month of 
January 1956 from any of the farmers in question although 
such reports were required monthly from all approved farmers 
or shippers. 

It is concluded that the market administrator properly de- 
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termined that the 10 dairy farmers were not producers as de- 
fined in the order and that petitioner’s Carlinville plant was a 
pool plant under the order in January and February 1956. This 
being the case, section 903.48(c) of the order does not apply 
to the milk transferred from petitioner’s Carlyle plant to its 
Carlinville plant in January and February 1956. The transfer 
provision of the order, that is, section 903.43, does not relate 
to the classification of milk transferred from a pool plant to a 
pool plant of the same handler. The market administrator, pur- 
suant to the order, properly combined the receipts and utiliza- 
tion of milk at both such plants and billed petitioner accord- 


ingly. 
II 


Section 903.43(c) of the order is applicable, however, to the 
transfer of milk in August 1956 from petitioner’s Carlyle plant 
to the nonpool plant of Dressel-Young Dairy, Granite City, Illi- 
nois. Such subsection specifically states that skim milk and 
butterfat disposed of in the form of milk by transfer from a 
pool plant to a nonpool plant shall be classified as Class I milk 
unless, in part, “. . . the handler claims assignment to Class II 
milk on the basis of a utilization mutually indicated in writing 
to the market administrator by both the handler and the opera- 
tor of the transferee-plant on or before the 7th day after the 
end of the month within which such transaction occurred. . . .” 
[Emphasis supplied.] The certification required by such sec- 
tion from petitioner and Dressel-Young admittedly was not re- 
ceived by the market administrator until September 11, 1956. 
There are no provisions in the disputed section for exceptions, 
exemptions or waivers from the time requirement contained 
therein. The language of such section leaves no room for doubt 
and the market administrator was required thereby to classify 
the milk in question as Class I milk. Im re General Ice Cream 
Corporation, 10 A.D. 1391, 1397-1399 (1951) ,aff’d, General Ice 
Cream Corp. V. Benson, 113 F. Supp. 107 (N.D. N.Y. 1953), 
217 F.2d 646 (2d Cir. 1954). Section 903.43(c) created a privi- 
lege or exemption from Class I classification of milk transferred 
in the form of milk from a pool plant to a nonpool plant and 


*Even if the Carlinville plant had been a nonpool plant in January and February 
1956 and section 903.43(c) had been applicable to the milk transferred to petitioner's 
Carlinville plant from its Carlyle plant, petitioner would not have prevailed in its 
attempted reclassification of such milk for the reasons stated in part II of these 


Conclusions. 
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it was incumbent upon petitioner to meet all the conditions or 
requisites for such exemption. See, e.g., In re Lancaster Milk 
Company, 13 A.D. 325, 332 (1954). 

Petitioner contends that the market administrator has waived 
the time limit contained in the disputed section in some cases 
and the market administrator so testified. He stated that if the 
certification required by section 903.43(c) was received in his 
office prior to the time the pool was closed, that is, prior to the 
time that the value of producer milk is computed and the uni- 
form price is determined, the mutual statement was accepted 
as reflecting the classification of the milk covered thereby. The 
certification in this case was received after the pool was closed. 
To accept a certification after such time is to require a re- 
computation of the value of producer milk and the uniform 
price and to cause delay and administrative inconvenience in an 
area where time is of the essence. (See, for example, sections 
903.80, 903.84 and 903.85.) Where the market administrator 
disregards specific time limits prescribed by the order itself, 
he exceeds his authority and his action is not binding upon 
the Secretary. See, e.g., Queensboro Farms Products, Inc. V. 
Wickard, 137 F.2d 969, 981-982 (2d Cir. 1943). Moreover, to 
erect an estoppel against all time restrictions in an order due 
to the relaxation thereof by the market administrator in a 
dissimilar case to avoid hardship is to create a breed of ad- 
ministrative officers “in whose veins would run ink instead of 
blood.” In re Shawangunk Cooperative Dairies, Inc., 3 A.D. 
852, 858 (1944), aff'd Shawangunk Cooperative Dairies, Inc. 
v. Jones, 153 F.2d 700 (2d Cir. 1946). Of course, there can be 
no estoppel against the application of a time limitation con- 
tained in an order if the market administrator’s prior modifica- 
tion thereof was not authorized. Queensboro Farms Products, 
Inc. V. Wickard, supra; In re Shawangunk Cooperative Dairies, 
Inc., supra. In any event, whatever the market administrator 
may or may not have done in other instances, section 903.43 (c) 
is clear and not only authorizes but commands the action taken 
by the market administrator in disallowing the certification 
which was not timely filed. Where the market administrator, 
as here, correctly interpreted his powers in dealing with peti- 
tioner and imposed upon it no greater obligations than were 
lawful, it is no answer that others have fared better. Dairy- 
men’s League Cooperative Ass’n, Inc. V. Brannan, 173 F.2d 57, 
66 (2d Cir. 1949). 

It must be kept constantly in mind in cases of this kind that 
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the order is legislative in nature and when duly promulgated 
has the force and effect of law just as if its provisions were 
embodied in the act. Dairymen’s League Cooperative Ass’n, 
Inc. Vv. Brannan, supra, at p. 65. An order cannot be changed 
nor dispensation therefrom granted in this proceeding merely 
because of so-called “hardship” or because of a handler’s in- 
advertence in failing to claim a right or privilege thereunder. 
See, e.g., General Ice Cream Corp. Vv. Benson, 217 F.2d 646 (2d 
Cir. 1954); Vogt’s Dairies, Inc. v. Wickard, 45 F. Supp. 94 
(N.D. N.Y. 1942); Sauquoit Valley Farmers Cooperative, Inc. 
v. Wickard, 45 F. Supp. 104 (N.D. N.Y. 1942). 

Petitioner further contends that section 903.43(c) is in con- 
flict with section 8c(5) (A) of the act (7 U.S.C. 608c(5)(A)). 
In effect, petitioner is averring that the classification of milk 
transferred to Dressel-Young without regard to the ultimate 
utilization of such milk by the transferee plant is in violation 
of section 8c(5)(A) which requires classification of milk ac- 
cording to the form in which or the purpose for which the 
milk is used. The disputed section provides, for the purposes 
of section 8c(5) (A), for the classification of the milk involved 
herein according to the form in which it was used. The order 
provisions fix, as the controlling point at which classification 
in terms of form and purpose is to be determined as to the 
milk involved herein, the time when the milk leaves the regu- 
lated handler’s plant, that is, classification depends upon the 
use of the milk by the regulated handler. Such method of clas- 
sification satisfies the requirements of section 8c(5) (A) of the 
act and petitioner’s objections in this respect must be over- 
ruled. Queensboro Farms Products, Inc. Vv. Wickard, supra; 
Waddington Milk Co., Inc. V. Wickard, 140 F.2d 97 (2d Cir. 
1944). Moreover, the time limitation prescribed in the disputed 
subsection is well within the legislative grant of power in 
sections 8c(5) and 8c(7)(D) of the act (7 U.S.C. 608c(5) 
and 698c(7)(D)) and constitutes a valid and reasonable exer- 
cise of administrative discretion to effectuate the classification 
and pricing provisions of the statute.* Cf. General Ice Cream 


*“The background and legislative history of the Agricultural Marketing Agreement Act 
of 1937, as amended, leave no doubt that Congress gave the Secretary broad discretion in 
its administration.’’ Queensboro Farm Products, Inc. v. Wickard, 137 F.2d 969, 977 (2d 
Cir. 1943). The “terms of the Order are largely matters of administrative discretion” and 
the technical details ‘‘are left to the Secretary and his aides.” Stark v. Wickard, 321 
U.S. 288, 310 (1944). The responsibility of selecting the means of achieving the statutory 
policy and the relationship between the remedy and policy are peculiarly matters for 
administrative competence. American Power & Light Co. v. Securities and Exchange 
Commission, 329 U.S. 90, 112 (1946); Secretary of Agriculture v. Central Roig Refining 
Co., 338 U.S. 604, 613-614 (1950). 
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Corp. Vv. Benson, 113 F. Supp. 107 (N.D. N.Y. 1953), aff'd, 217 
F.2d 646 (2d Cir. 1954). 


Petitioner points out that the certificate of utilization was 
not received by the market administrator until September 11, 
1956, due to the negligence of Dressel-Young Dairy. It was 
petitioner’s responsibility, in order to get Class II classification 
for the milk, to make certain that the operator of the unregu- 
lated plant submitted the required certificate within the time 
prescribed by the order. (See section 903.42.) The handler at 
the initial receiving plant is the unit about which the entire 
administrative regulation revolves. In re Clover Leaf Dairy 
Company, 15 A.D. 339 (1956); In re Clover Leaf Dairy Com- 
pany, 16 A.D. 286 (1957). Cf. Shawangunk Cooperative Dair- 
ies, Inc. Vv. Jones, supra. The regulated handler who receives 
milk from producers is responsible for placing the milk in the 
stream of regulation and is accountable under the order for the 
quantity of milk received, the butterfat content thereof and 
the payment to the producers therefor. It is not unreasonable 
to hold him accountable for the classification of milk received 
from producers. See Shawangunk Cooperative Dairies, Inc. V. 
Jones, supra. Petitioner could have protected itself in its deal- 
ings with Dressel-Young Dairy by contract and the negligence 
of the operator of the transferee plant does not constitute a 
legal excuse or justification for the failure of petitioner to com- 
ply with the time requirement of section 903.43(c) of the order. 
Throughout this proceeding the petitioner has characterized 
the disallowance of Class II classification for the milk involved 
herein as a “penalty.” The use of such term imports the abro- 
gation of a perfected right. The order did not divest the peti- 
tioner of anything to which it was entitled as of the time the 
certification in question was filed. It merely prescribed a con- 
dition to be met before the petitioner would become entitled 
t) something. In other words, the order offers to handlers 
such as petitioner a privilege which they may claim subject 
to certain conditions within a prescribed time. Any loss of a 
lower classification suffered by petitioner came about because, 
in effect, petitioner failed to take the action necessary to en- 
title it to such classification. This does not amount to a for- 
feiture or a penalty in the legal sense. In re General Ice Cream 
Corporation, supra. Moreover, such disallowance does not con- 
stitute a deprivation of property, that is, its contract with 
Dressel-Young Dairy, without due process of law, as contended 
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by petitioner. As stated above, section 903.43(c) constitutes a 
valid and reasonable exercise of administrative discretion to 
effectuate the classification and pricing provisions of the stat- 
ute. It meets the substantive due process test because it obvi- 
ously bears a reasonable relationship to a legitimate objective. 
Furthermore, it appears that section 903.43(c) was in effect 
prior to petitioner’s contract with Dressel-Young Dairy and no 
vested right existed in petitioner which was abrogated by the 
disputed section. Nor did such section interfere with peti- 
tioner’s right of contract. Any loss suffered by petitioner under 
the contract was due to the negligence of Dressel-Young and 
petitioner could have protected itself against such contingency 
by contract. Even if the contested section interfered with the 
right of contract or abrogated a vested property right created 
by contract, our conclusion herein would not be affected. See 
Nebbia v. New York, 291 U.S. 502, 527 (19384); Norman v. 
Baltimore & Ohio Railroad Co., 294 U.S. 240, 307-311 (1935) ; 
Fleming Vv. Rhodes, 331 U.S. 100, 107 (1947); United States 
v. Baltimore & Ohio Railroad Co., 333 U.S. 169, 175 (1948). 

In conclusion, the determinations of the market administrator 
that petitioner’s Carlinville plant was a pool plant in January 
and February 1956 and that the milk transferred from peti- 
tioner’s Carlyle plant to the nonpool plant of Dressel-Young 
Dairy in August 1956 was Class I milk are in accordance with 
law and the petition, as amended, should be dismissed. 

All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with this 
decision are denied. 


ORDER 


In view of the foregoing, the relief requested by petitioner 
is denied and the petition, as amended, is dismissed. Copies 
hereof shall be served upon the parties and the market admin- 
istrator for Order No. 3, as amended. 


(No. 5606) 


In re CONTINENTAL GRAIN COMPANY and In re CONTINENTAL 
GRAIN COMPANY, JULIUS MAYER, AND SELWYN S. UNELL. 
CEA Dockets No. 72 and No. 84. Decided September 22, 1958. 
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Manipulation of Prices of Wheat and Corn— 
Suspension of Registrations—Denial of 
Trading Privileges—Consent Order 


The complaints charge that the respondents manipulated or attempted 
to manipulate the prices of wheat and corn in wilful violation 
of the Commodity Exchange Act. The sanctions ordered were con- 
sented to by the respondents and recommended by complainant. 


Messrs. Benj. M. Holstein and Charles W. Bucy, for Commodity Exchange 
Authority. Thompson, Raymond, Mayer, Jenner & Bloomstein, of 
Chicago, Illinois, for respondents Continental Grain Company and 
Julius Mayer. Respondent Selwyn S. Unell pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


These are disciplinary proceedings under the Commodity 
Exchange Act (7 U.S.C., 1952 ed., Chapter 1) instituted by 
complaints and notices of hearing issued under section 6(b) 
of the act (7 U.S.C., 1952 ed., §9) by the Assistant Secretary 
of Agriculture on April 30, 1956 for Docket 72, and May 12, 
1958 for Docket 84. 


The sole respondent in Docket 72 is Continental Grain Com- 
pany, a corporation organized under the laws of the State of 
Delaware, with its principal office and place of business at 141 
West Jackson Boulevard, Chicago 4, Illinois. The corporation 
is now and was at all times material to this complaint a clear- 
ing member of the Board of Trade of Kansas City, Missouri, 
and of the Board of Trade of the City of Chicago, a registered 
futures commission merchant under the Commodity Exchange 
Act, and engaged in business as a merchant, receiver, shipper, 
broker, warehouseman, importer, and exporter of grain and 
other commodities. 


The complaint charges that the corporation on January 26, 
1955 and on November 30, 1955, by means of transactions in 
wheat futures on the Kansas City Board of Trade, attempted 
to manipulate and did manipulate the price of wheat in inter- 
state commerce and for future delivery on or subject to the 
rules of the board of trade, in wilful violation of sections 6(b) 
and 9 of the Commodity Exchange Act. 


On June 27, 1956 the respondent filed an answer denying 
the material allegations in the complaint. Hearings were begun 
in Kansas City, Missouri, on August 14, 1956 and continued 
intermittently thereafter in Kansas City and Chicago until May 
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23, 1957. Subsequent to the completion of the hearings, the 
complainant and the respondent, respectively, filed with the 
referee suggested findings of fact, conclusions, and order, and 
on August 20, 1958 the referee filed a report accepting in sub- 
stance the suggestions of the complainant and recommending 
that the sanctions proposed by the complainant be imposed. 

In Docket 84 there are three respondents, the aforementioned 
Continental Grain Company, Julius Mayer, and Selwyn S&S. 
Unell. Respondent Julius Mayer is an individual who was at 
all times material herein an executive vice president of Con- 
tinental, a member of the Board of Trade of the City of 
Chicago, and a registered floor broker under the Commodity 
Exchange Act. Respondent Selwyn S. Unell is an individual, 
a member of the Board of Trade of the City of Chicago, and 
a registered floor broker under the Commodity Exchange Act. 

The complaint charges that on September 13, 1957 respond- 
ent Unell, acting on behalf of Continental, and pursuant to 
orders and instructions given to him by respondent Julius 
Mayer, entered into transactions in corn futures on the Chicago 
Board of Trade for the purpose and with the intent and effect 
of manipulating the price of corn in interstate commerce, and 
for future delivery on and subject to the rules of the board of 
trade in wilful violation of sections 6(b) and 9 of the Com- 
modity Exchange Act. 

The answer in Docket 84 is not yet due and there have been 
no proceedings beyond the issuance of the complaint. 

The respondents in both of these proceedings have filed a 
document consisting of an admission of jurisdictional facts, a 
withdrawal of the answer previously filed in CEA Docket 72, 
a waiver of all further proceedings in both matters, and a 
consent to the entry of the order contained herein. 


FINDINGS OF FACT 


1. Respondent Continental Grain Company, hereinafter 
called Continental, is now and was at all times material herein 
a corporation organized under the laws of the State of Dela- 
ware, with its principal office and place of business at 141 
West Jackson Boulevard, Chicago 4, Illinois, and branch offices 
throughout the United States. The said corporation is now 
and was at all such times engaged in business as a merchant, 
receiver, shipper, broker, warehouseman, importer and ex- 
porter of grain and other commodities, buying and selling 
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grain through its various offices and trading in grain for future 
delivery for its own account on boards of trade in the United 
States, including the Board of Trade of the City of Chicago, 
and the Board of Trade of Kansas City, Missouri. The said 
corporation is now and was at all such times a clearing member 
of the Board of Trade of the City of Chicago, and the Board 
of Trade of Kansas City, Missouri, and a registered futures 
commission merchant under the Commodity Exchange Act. 


2. Respondent Julius Mayer, an individual whose address 
is 912 Skokie Ridge Drive, Glencoe, Illinois, is now and was 
at all times material herein an executive vice president of Con- 
tinental, a member of the Board of Trade of the City of Chi- 
cago, and a registered floor broker under the Commodity Ex- 
change Act. Respondent Selwyn S. Unell, an individual whose 
address is 710 Hinman Avenue, Evanston, Illinois, is now and 
was at all times material herein a member of the Board of 
Trade of the City of Chicago and a registered floor broker 
under the Commodity Exchange Act. 


3. The Board of Trade of the City of Chicago and the Board 
of Trade of Kansas City, Missouri, are now and were at all 
times material herein duly designated contract markets under 
the Commodity Exchange Act. 


4. On January 26, 1955, Continental Grain Company trans- 
mitted orders to Walter D. Farmer, a registered floor broker, 
to sell March 1955 wheat futures for its account on the Kansas 
City Board of Trade, and such orders were thereupon exe- 
cuted by the said Walter D. Farmer on the Kansas City Board 
of Trade for and on behalf of said Continental Grain Company. 


5. On November 30, 1955, Continental Grain Company 
transmitted orders to the said Walter D. Farmer to sell De- 
cember 1955 wheat futures for its account on the Kansas City 
Board of Trade, and such orders were thereupon executed by 
the said Walter D. Farmer on the Kansas City Board of Trade 
for and on behalf of said Continental Grain Company. 


6. On September 13, 1957, Julius Mayer, acting on behalf 
of Continental Grain Company, transmitted orders to the said 
Selwyn S. Unell to sell September 1957 corn futures for its 
account on the Chicago Board of Trade, and such orders were 
thereupon executed by the said Selwyn S. Unell on the Chicago 
Board of Trade for and on behalf of Continental Grain Com- 


pany. 
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CONCLUSIONS 


The rules of practice under the Commodity Exchange Act 
provide that the Secretary in his discretion may allow a re- 
spondent to consent to an order at any time prior to a hearing, 
provided the respondent submits for filing in the record a 
stipulation or statement in which he admits at least those facts 
necessary to the Secretary’s jurisdiction, and agrees that an 
order may be entered against him. This procedure is applicable 
to the present status of CEA Docket 84. The rules make no 
provision for the issuance of a consent order after the com- 
mencement or the completion of a hearing. However, the mere 
absence of a specific provision in the rules of practice should 
not be construed as a prohibition. Since the parties have 
reached an agreement which apears to be reasonable they 
should be permitted to terminate the proceedings in both 
dockets on that basis. If the admission of such facts as are 
necessary to the Secretary’s jurisdiction will justify a consent 
order prior to hearing, it follows that the admission of similar 
facts after the hearing has commenced or been completed should 
have the same effect. 


The complainant has filed a recommendation which recites 
that it has carefully considered the stipulation and waiver sub- 
mitted by the respondents and the terms of the order to which 
they propose to consent. The complainant expresses the view 
that the proposed sanctions are adequate and that the prompt 
entry of the order contained herein without further hearings 
or proceedings of any kind will constitute a satisfactory dis- 
position of these matters, serve the public interest, and ef- 
fectuate the purposes of the Commodity Exchange Act. Based 
on this view, the complainant recommends that the stipulation 
and waiver be accepted, that the hearings be declared closed, 
and that the order agreed upon be issued, terminating both 
proceedings. It is so concluded. 


ORDER 


Effective on the 60th day after the date of this order, the 
registration of Continental Grain Company as a futures com- 
mission merchant under the Commodity Exchange Act shall 
be suspended for a period of ninety (90) days; the Board of 
Trade of Kansas City, Missouri, is directed to refuse all trad- 
ing privileges thereon in wheat to the said Continental Grain 
Company for a period of ninety (90) days; and the Board of 
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Trade of the City of Chicago is directed to refuse all trading 
privileges thereon in corn to the said Continental Grain Com- 
pany for a period of ninety (90) days. 


Fffective on the 60th day after the date of this order the 
registration of Julius Mayer as a floor broker under the Com- 
modity Exchange Act shall be suspended for a period of ninety 
(90) days, and all contract markets are directed to refuse all 
trading privileges thereon to the said Julius Mayer for a period 
of ninety (90) days. 

Effective on the 60th day after the date of this order the 
registration of Selwyn S. Unell as a floor broker under the 
Commodity Exchange Act shall be suspended for a period of 
thirty (30) days and all contract markets are directed to deny 
all trading privileges thereon to the said Selwyn S. Unell for 
a period of thirty (30) days. 


A copy of this decision and order shall be served upon each 
of the parties by registered mail or in person and upon each 
contract market. 




















(No. 5607) 


In re MURLAS BROTHERS COMMODITIES, INC., MURLAS BROTHERS 
COMPANY, GEORGE J. MURLAS, NICHOLAS J. MURLAS, AND 
HENRY C. GATLIN. CEA Docket No. 78. Decided September 
22, 1958. 







Manipulation of Prices of Potato Futures— 
Suspension of Registrations—Denial of 
Trading Privileges—Consent Order 






Respondents admitted the jurisdictional facts and consented to an order 
suspending the registrations of George J. Murlas and Henry C. Gatlin 
as floor brokers for 30 days and directing all contract markets to 
refuse all respondents trading privileges for 30 days. 






Mr. Benj. M. Holstein, for Commodity Exchange Authority. Foley & 
Foley, of Chicago, Illinois, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Commodity Ex- 
change Act (7 U.S.C., 1952 ed., Chapter 1), instituted by a 












860 COMMODITY EXCHANGE ACT 


Cite as 17 A.D. 859 





complaint and notice of hearing under section 6(b) of the act 
(7 U.S.C., 1952 ed., § 9), by the Assistant Secretary of Agri- 
culture on January 27, 1958. 


There are five respondents, consisting of two corporations 
and three individuals who are officers of one or both of the 
corporations. Respondent Murlas Brothers Commodities, Inc., 
one of the corporations, is a registered futures commission 
merchant under the act, and respondents George J. Murlas 
and Henry C. Gatlin are registered floor brokers. A more de- 
tailed description of the respondents and their relationship to 
each other appears in the findings of fact. 


The complaint (paragraph VIII) charges that the respond- 
ents, acting pursuant to an agreement or understanding among 
themselves and between themselves and two customers’ of 
respondent Murlas Brothers Commodities, Inc., attempted to 
manipulate prices of potato futures on the New York Mercan- 
tile Exchange. 


The charges are based upon allegations that during the period 
from April 16 through May 38, 1957, respondents Murlas 
Brothers Commodities, Inc., Murlas Brothers Company, and 
Henry C. Gatlin held short positions in May 1957 potato futures 
on the New York Mercantile Exchange which ranged from 
160 to 200 carlots in the aggregate (Complaint, paragraph 
VI) ; that during the same period the two customers in ques- 
tion held short positions in the same futures ranging from 104 
to 144 carlots, and 35 to 125 carlots, respectively ( Complaint, 
paragraph VI); that on May 2 and May 3, 1957, the respond- 
ents delivered a total of 42 carlots of potatoes for the accounts 
of themselves and their customers in satisfaction of such short 
futures positions (Complaint, paragraph VII); that the said 
42 carlots had been purchased by respondent Henry C. Gatlin 
for delivery purposes shortly prior to their delivery (Complaint, 
paragraph VII); and that the respondents acted for the pur- 
pose and with the intent of depressing the price of the May 
1957 potato future on the New York Mercantile Exchange 
(Complaint, paragraph VIII). 


The respondents filed a joint answer denying the charges, 
and at a session of the hearing in Chicago on May 21 and May 
22, 1958, the complainant completed the presentation of its 
evidence, after which the hearing was recessed. Resumption of 


2The customers are not respondents. 
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the hearing has been postponed by the referee until after 
October 1. 

The respondents have now filed a joint stipulation in which 
they withdraw their answer, admit the facts hereinafter set 
forth, waive further proceedings in the matter including fur- 
ther hearing or issuance of a referee’s report, and consent to 
the entry of the order contained herein. 


FINDINGS OF FACT 


1. Respondent Murlas Brothers Company, a corporation 
organized and existing under the laws of the State of Illinois, 
is engaged in the business of shipping and distributing carlots 
of produce. At all times material herein it owned 100 percent 
of the capital stock of respondent Murlas Brothers Commodities, 
Inc. 

Respondent Murlas Brothers Commodities, Inc., a corporation 
organized and existing under the laws of the State of Illinois, 
was at all times material herein, and is now a clearing member 
of the New York Mercantile Exchange, and a registered futures 
commission merchant under the Commodity Exchange Act. 


The principal office and place of business of each of the fore- 
going corporations is 110 North Franklin Street, Chicago, Illi- 
nois, and trading in futures for both corporations is controlled 
by respondents George J. Murlas and Nicholas J. Murlas. 


2. Respondent George J. Murlas, whose address is 6634 
North Minnehaha Avenue, Lincolnwood, Illinois, was at all times 
material herein president of Murlas Brothers Commodities, Inc., 
secretary of Murlas Brothers Company, and a registered floor 
broker under the Commodity Exchange Act. 


3. Respondent Nicholas J. Murlas, whose address is 6630 
North Minnehaha Avenue, Lincolnwood, Illinois, was at all times 
material herein president and treasurer of Murlas Brothers 
Company, vice president of Murlas Brothers Commodities, Inc., 
and a member of the New York Mercantile Exchange. 


4. Respondent Henry C. Gatlin, an individual, whose address 
is 1102 South Seminary Avenue, Park Ridge, Illinois, was at all 
times material herein the secretary-treasurer of Murlas Broth- 
ers Commodities, Inc., a member of the New York Mercantile 
Exchange, and a registered floor broker under the Commodity 


Exchange Act. 
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5. The New York Mercantile Exchange was at all times 
material herein and is now a duly designated contract market 
under the Commodity Exchange Act. 


6. During the period April 16 through May 1, 1957, Murlas 
Brothers Commodities, Inc., Murlas Brothers Company, and 
Henry C. Gatlin, traded and held positions in potato futures 
on the New York Mercantile Exchange, and during the said 
period, Vincent W. Kosuga and Roy D. Simmons, customers of 
Murlas Brothers Commodities, Inc., traded and held positions 
in potato futures on the New York Mercantile Exchange through 
Murlas Brothers Commodities, Inc. 


7. The trades in potato futures on behalf of respondents 
Murlas Brothers Commodities, Inc., and Murlas Brothers Com- 
pany, described above, were carried out by or under the direc- 
tion and supervision of George J. Murlas, Nicholas J. Murlas, 
and Henry C. Gatlin, acting in their respective capacities as 
officers or agents of Murlas Brothers Commodities, Inc., and 
Murlas Brothers Company. 


CONCLUSIONS 


The rules of practice under the Commodity Exchange Act 
provide that the Secretary, in his discretion, may allow a re- 
spondent to consent to an order at any time prior to hearing, 
provided the respondent submits for filing in the record “a 
stipulation or statement in which he admits at least those facts 
necessary to the Secretary’s jurisdiction and agrees that an 
order may be entered against him’ (17 CFR 0.4(b)). The 
rules make no provision for a consent order after the hearing 
has begun. However, the mere absence of a specific provision 
in the rules of practice should not be construed as a prohibition. 
Since the parties have reached an agreement which appears to 
be reasonable, they should be permitted to terminate the pro- 
ceeding on that basis. If the admission of such facts as are 
necessary to the Secretary’s jurisdiction will justify a consent 
order prior to hearing, it would seem that the admission of 
similar facts after the hearing has commenced should have the 
same effect. 

The facts admitted by the respondents in their stipulation 
have been adopted as the findings of fact in this proceeding. 
Such facts are sufficient to subject the respondents and each 
of them to the jurisdiction of the Secretary of Agriculture. 
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The complainant has filed a recommendation which recites 
that it has carefully considered the stipulation and waiver sub- 
mitted by the respondents and the terms of the order to which 
they propose to consent. It is the opinion of the complainant 
that the proposed sanctions would be adequate, and that the 
prompt entry of such an order without further hearing or pro- 
ceedings of any kind would constitute a satisfactory disposi- 
tion of this matter, serve the public interest, and effectuate the 
purposes of the Commodity Exchange Act. The complainant, 
therefore, recommends that the stipulation and waiver be ac- 
cepted, that the hearing be declared closed, and that the pro- 
posed order be issued terminating this proceeding. It is so 
concluded. 

















ORDER 


Effective sixty (60) days from the date of entry of this 
order, the registrations of George J. Murlas and Henry C. Gat- 
lin as floor brokers are suspended for a period of thirty (30) 
days. 

Effective sixty (60) days after the date of entry of this 
order, all contract markets are hereby directed to refuse all 
trading privileges to Murlas Brothers Commodities, Inc., Mur- 
las Brothers Company, George J. Murlas, Nicholas J. Murlas, 
and Henry C. Gatlin, for a period of thirty (30) days, PRO- 
VIDED, that the refusal of trading privileges to Murlas 
Brothers Commodities, Inc., shall not be construed to prohibit 
Murlas Brothers Commodities, Inc., from trading for the ac- 
counts of customers and carrying positions for the accounts of 
customers. 

A copy of this decision and order shall be served upon each 
of the respondents and upon each contract market. 























(No. 5608) 









tember 9, 1958. 










Violation of Registration and Bonding 
Requirements—Cease and Desist 








The respondent is ordered to cease and desist from engaging in business 
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as a dealer at posted stockyards without being registered and bonded 
under the act. 


Mr. George A. Robertson, for Livestock Division, Agricultural Marketing 
Service. Mr. Carlos E. Schaper, of Broken Bow, Nebraska, for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated 
by an order of inquiry and notice of hearing filed on February 
21, 1958, by the Director of the Livestock Division, Agricultural 
Marketing Service. The respondent is charged with violating 
various provisions of the act and the regulations issued there- 
under (9 CFR 201.1 et seg.). On May 22, 1958, the respondent 
filed an answer admitting the allegations contained in the order 
of inquiry and notice of hearing, waiving oral hearing and the 
report of the examiner, and consenting to the issuance of an 
appropriate order, with findings of fact, requiring him to cease 
and desist from the practices complained of in said order of 
inquiry and notice of hearing. The Livestock Division, by its 
attorney, has recommended that such an order be issued. 


FINDINGS OF FACT 


1. The Broken Bow Stockyards, Broken Bow, Nebraska, the 
Arnold Livestock Commission Company, Arnold, Nebraska, the 
Thedford Livestock Sales Company, Thedford, Nebraska, and 
the Union Stockyards, Omaha, Nebraska, hereinafter collec- 
tively referred to as the stockyards, were at all times men- 
tioned herein, and now are, posted stockyards subject to the 
provisions of the act. 


2. The respondent, at the times specified herein, operated 
as a dealer, as that term is defined in the act, at the stockyards. 


3. The respondent, in the transactions set forth in para- 
graph III of the order of inquiry, and at divers other times 
during the period from February through September 1957, 
purchased and sold livestock for his own account at the stock- 
yards, notwithstanding that the respondent was not registered 
with the Secretary of Agriculture as a dealer to so operate, 
and had not furnished bond to cover such operations. 
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CONCLUSIONS 


By reason of the facts set out in the Findings of Fact above, 
the respondent has violated sections 303 and 312(a) of the 
act (7 U.S.C. 203 and 213(a)) and sections 201.10 and 201.29 
of the regulations (9 CFR 201.10 and 201.29). 


Inasmuch as the respondent has agreed to a settlement of 
this case upon a consent order basis and complainant has recom- 
mended that the order consented to by the respondent be entered, 
the order will be issued. 


ORDER 


The respondent shall cease and desist from engaging in busi- 
ness as a dealer at posted stockyards without being registered 
and bonded as required by the act, as amended and supple- 
mented, and the regulations issued thereunder. 

This order shall become effective on the sixth day after serv- 
ice and copies hereof shall be served upon the parties. 


(No. 5609) 


In re KILSHEIMER BROS., INC., a corporation, and BERNARD 
KILSHEIMER AND FERDINAND KILSHEIMER. P&S Docket No. 
2386. Decided September 22, 1958. 


Packer—Failure to Pay for Livestock Purchased— 
Cease and Desist—Consent Order 


Respondents are ordered to cease and desist from failing to pay for 
livestock purchased in interstate commerce. 


Mr. Earl Saunders, for Livestock Division, Agricultural Marketing 
Service. Mr. Samuel B. Block, of Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), here- 
inafter referred to as the act, instituted by a Complaint and 
Notice of Hearing filed on August 13, 1958, by Lee D. Sinclair, 
Acting Director of the Livestock Division, Agricultural Market- 
ing Service, United States Department of Agriculture. 
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The complaint charges that the respondents have violated 
the provisions of section 202(a) of the act (7 U.S.C. 192(a)) 
by failing to pay for livestock purchased by them in interstate 
commerce during the period January 22, 1958, through July 21, 
1958, and by issuing worthless checks in purported payment of 
a number of such purchases. 

The respondents in their answer admit the facts alleged in 
the complaint and admit that by reason thereof they have 
violated the provisions of section 202(a) of the act. The re- 
spondents in their answer also waive the right to an oral hear- 
ing and to the report of a Hearing Examiner, and consent to 
the issuance of an appropriate order, with findings of fact, re- 
quiring respondents to cease and desist from engaging in the 
violations alleged in the complaint. Complainant has recom- 
mended that such an order be issued. 


FINDINGS OF FACT 


1. Respondent Kilsheimer Bros., Inc., a Delaware corpora- 
tion with its principal place of business located at 1900 Blad- 
ensburg Rd., N.E., District of Columbia, is now and at all times 


mentioned herein was a packer as that term is defined in the 
act. 


2. Respondents Bernard Kilsheimer and Ferdinand Kil- 
sheimer are now and at all times material to the complaint were 
the president and the secretary, respectively, the stockholders 
and the managers of the business of respondent Kilsheimer 
Bros., Inc. 


8. Respondents have failed to pay approximately $280,880.64 
of the purchase price of livestock which respondents purchased 
in interstate commerce on behalf of Kilsheimer Bros., Inc., from 
various sellers during the period January 22, 1958, through 
July 21, 1958. Also, in purported payment of a number of such 
purchases, respondents issued checks of the corporate respond- 
ent which were returned unpaid by the bank upon which they 
were drawn because of insufficient funds. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondents have violated the provisions of 
section 202(a) of the act (7 U.S.C. 192(a)). Respondents 
should be ordered to cease and desist from such violations. 
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ORDER 


‘he respondents shall cease and desist from purchasing live- 
stock in commerce and failing to pay the full purchase price 
thereof, and from issuing checks in payment for livestock pur- 
chased in commerce when they do not have sufficient funds on 
d-posit to pay such checks. 

This order shall become effective on the sixth day after its 
service upon the respondents, and copies hereof shall be served 
upon the parties. 


(No. 5610) 


In re V. F. WRIGHT. P&S Docket No. 2204. Decided September 
25, 1958. 


Suspension of Registration Terminated 
As it appears that respondent is solvent, the suspension of his registration 
as a dealer is terminated. 
Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 


Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued July 30, 1956, suspending respond- 
ent’s registration as a dealer to buy and sell livestock for his 
own account at the St. Joseph Stock Yards until respondent 
demonstrates that he is no longer insolvent. On September 18, 
1958, complainant recommended that a supplemental order be 
issued terminating the suspension of respondent’s registration 
as it appears that respondent presently is solvent. 


Accordingly, the suspension of respondent’s registration con- 
tained in the order of July 30, 1956, is hereby terminated. 


Copies hereof shall be served upon the parties, 
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(No. 5611) 


FRANK S. OLIVER & SON v. EDWARD BOKER, INC. PACA Docket 
No. 7126. Decided September 3, 1958. 


Statute of Frauds—Sale by Sample— 
Rejection Without Reasonable Cause—Failure to 
Show Prompt and Proper Resale—Dismissal 


The produce met contract requirements and respondent’s rejection was 
without reasonable cause. Since complainant failed to prove that 
the resale of the rejected shipment was both prompt and proper, 
there is no criterion by which to measure damages, and the complaint 
is dismissed. 


Mr. Raymond A. Amohein, of Watsonville, California, for complainant. 
Mr. Sidney Schwartzreich, of New York, New York, for respondent. 
Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received on October 31, 
1956. The formal complaint was filed on August 8, 1957, in 
which it is alleged that complainant sold respondent one car- 
load of frozen strawberries at an agreed total price of $10,- 
412.10, f.o.b. Watsonville, California; that the shipment was 
rejected by respondent at destination without reasonable cause; 
and that the strawberries were resold by complainant for a net 
amount of $5,846.13, or a loss of $4,565.97, for which sum 
reparation is sought in this proceeding. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
September 17, 1957. A copy of the report of investigation was 
served upon complainant’s attorney on September 20, 1957. 


Respondent filed an answer on September 23, 1957, denying 
generally all the material allegations of the complaint. By way 
of separate defenses, respondent pleads the Statute of Frauds; 
avers that the alleged sale called for arbitration which com- 
plainant refused to recognize; and alleges a breach of an im- 
plied warranty, in that this was a sale by sample and the bulk 
failed to correspond with the sample in quality. 
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An oral hearing was held at New York City on March 25, 
1958. Complainant was not represented and did not appear at 
the hearing, but the depositions of Frank R. Oliver and Harold 
J. Barrett were received in evidence on its behalf. Respondent 
was represented by counsel and presented the testimony of five 
witnesses. Both parties filed briefs. Subsequently, complainant 
filed a petition to reopen the hearing in order that it, complain- 
ant, might submit further evidence in support of its complaint. 
The petition was denied by the Presiding Officer. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Frank S. 
Oliver, Elsie A. Oliver, and Frank R. Oliver, doing business as 
Frank S. Oliver & Son, whose address is P. O. Box 926, Wat- 
sonville, California. 


2. Respondent, Edward Boker, Inc., is a corporation whose 
address is 230 West Street, New York 13, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about August 6, 1956, in the course of interstate 
commerce, complainant agreed to pack and sell to respondent 
between 1500 and 2000 suitcase cartons, 35 pounds net, of 
U. S. Grade B, choice or better, 1144” and over, whole jumbo 
individually quick frozen strawberries, packer’s label, 1956 crop, 
shipping instructions to follow promptly when packed, at 23 
cents per pound, f.o.b. Watsonville, California, subject to ap- 
proval after receipt of a 5-pound sample shipped air express 
August 6, 1956. 


4. On or about August 16, 1956, and after approval of the 
sample shipment by respondent, the agreement between the 
parties was confirmed but modified so as to provide for packing 
of no more than 30 pounds of fruit per carton. 


5. The contract between the parties was negotiated by 
complainant’s brokers, Harry F. Petersmeyer & Son, Oakland, 
California, and Harold J. Barrett Company, Seattle, Washing- 
ton, and respondent’s broker, V. C. Arguimbau & Company, 
New York, New York. 


6. During the months of August, September and October 
1956, the strawberries involved herein were packed under con- 
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tinuous federal inspection. Thirty-one frozen samples of the 
fruit in Lot C-92 were drawn from storage in the National Ice 
& Cold Storage Company, Watsonville, California, for the pur- 
pose of federal inspection. On twenty different dates in August 
and September 1956, during packing operations and, under date 
of September 18, 1956, the strawberries in this lot were certi- 
fied as follows: 


“U. S. Grade A or U. S. Fancy-Score Range: 92 to 97 
points.” 


Twenty frozen samples of the fruit in Lot C-198 were also 
taken for purpose of inspection from the same storage facility 
on four different dates during packing operations in September 
and October 1956, and the grade of the strawberries was certi- 
fied as follows: 


“18 Samples: U.S. Grade A or U. S. Fancy Score Range: 
90 to 95 points. 


2 Samples: Score Range: 87 to 88 points” 


7. On or about September 28, 1956, respondent’s broker 
wired Harold J. Barrett Company, in part as follows: “Have 
Oliver load Boker strawberries as follows 1000 cases Hudson 
Refrigerating Jersey City with stop off Merchants Refrigerat- 
ing Landover Maryland to unload 500 cases.” 


8. On or about October 3, 1956, complainant shipped from 
Watsonville, California, to respondent at Landover, Maryland, 
and Jersey City, New Jersey, car PFE 200123, containing 1509 
cartons of Shasta variety strawberries meeting contract require- 
ments and consisting of Lots Nos. C-92 and C-198, totalling 
45,270 pounds. On the same day, October 3, 1956, complainant 
invoiced respondent for 45,270 pounds of strawberries at the 
agreed unit price of 23 cents per pound, totalling $10,412.10. 
Attached to complainant’s invoice were copies of the delivery 
orders, bill of lading and two federal certificates of inspection. 


9. Upon arrival of car PFE 200123 at Landover, Maryland, 
500 cartons of the strawberries were unloaded and placed in 
the storage facility of the Merchants Terminal Corporation. 
The balance of the strawberries were stored in the warehouse 
of the Hudson Refrigerating Company upon arrival of car PFE 
200123 at Jersey City, New Jersey. 


10. On October 17 and 23, 1956, respondent’s broker sent 
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the following wires to complainant’s broker, Harold J. Barrett 


Co.: 


Wire of October 17th 


“BOKER REJECTING IQF STRAWBERRIES THEY NOT 
COMPARABLE TO SAMPLE ARE VERY POOR PACK 
WITH HALVES, SPLITS AND NOT A REPRESENTA- 
TIVE CUSTOM PACK JOB. SHIPMENT IS COVERED 
BY TWO CERTIFICATES WITH 25 CODE NUMBERS 
WHILE ONLY ONE CODE IN CAR. WE HAVE IN- 
SPECTED TEN CARTONS TO DATE NONE ARE ANY 
GOOD.” 


Wire of October 23rd 


“WE INSPECTED 36 ADDITIONAL CARTONS AT HUD- 
SON YESTERDAY 33 WERE GOOD QUALITY 3 POOR 
QUALITY BOKER STILL REFUSES HONOR DRAFT 
BUT WILL CONSIDER TAKING STRAWBERRIES IF 
GOOD ARE SEPARATED FROM BAD MAILING YOU 
LETTER GIVING ENTIRE PICTURE TO DATE.” 


11. No official inspection of the strawberries in car PFE 


200123 was made at destination in either Landover, Maryland, 
or Jersey City, New Jersey. 


12. Complainant resold the strawberries, except for four 
cartons used as samples, to the following purchasers on the 
dates and in the amounts listed: 


Date 
8-22-57 


5-27-57 
5-27-57 
5-27-57 
6-14-57 
6-14-57 
6-24-57 
7-1-57 


7-1-57 


Purchaser 

Perrett, Steel & Wolfe 
New York, New York 
Regal Ice Cream Co. 
Washington, D. C. 
Thorman Baum & Co. 
New York, New York 

A. Peltz & Son, Inc. 
New York, New York 
Regal Ice Cream Co. 
Washington, D. C. 
Thorman Baum & Co. 
New York, New York 

A. Peltz & Sons, Ince. 
New York, New York 

A. Peltz & Sons, Inc. 
New York, New York 
Nassau Suffolk Fr. Foods 
New Hyde Park, New York 


Amount Price 
10 cartons, 300 Ibs. $78.00 
at 26 cents per Ib. 
10 cartons, 300 Ibs. 48.00 
at 16 cents per lb. 
6 cartons, 180 Ibs. 32.40 
at 18 cents per lb. 
135 cartons, 4050 Ibs. 729.00 


at 18 cents per lb. 
489 cartons, 14,670 lbs. 2,200.50 
at 15 cents per lb. 


60 cartons, 1800 lbs. 824.00 
at 18 cents per lb. 

415 cartons, 12,450 2,241.00 
Ibs. at 18 cents per lb. 

20 cartons, 600 Ibs. 108.00 
at 18 cents per lb. 

335 cartons, 10,050 1,809.00 


Ibs. at 18 cents per lb. 
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Date Purchaser Amount Price 
7-10-57 Nassau Suffolk Fr. Foods 25 cartons, 750 Ibs. 135.00 
New Hyde Park, N. Y. at 18 cents per lb. 

TOTAL $7,704.90 


In reselling the strawberries, complainant incurred additional 
expenses of $1,132.92 for shipping charges, $616.00 for refrig- 
eration, and $59.83 for telephone calls and wires plus the tax 
thereon of $5.98, or a total of $1,814,73. 


13. During the months of October 1956, through January 
1957, the f.o.b. price for U. S. Grade A institutional frozen 
whole strawberries, Marshall variety, was quoted at 2214-23 
cents per pound. 


14. As of January 1, 1957, California frozen whole straw- 
berries, Shasta variety, 4 plus 1 in 30-pound tins, grade B or 
better, were quoted at f.o.b. packing plant prices of 1714-18 
cents per pound. 


15. An informal complaint was filed on October 31, 1956, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


Respondent contends, as a first line of defense, that the Sec- 
retary is without jurisdiction in this matter on two grounds. 
The first of these is, in effect, a plea of the Statute of Frauds, 
in that the respondent alleges in its answer that there was no 
note or memorandum, in writing, of the contract to sell, signed 
by the party to be charged or its agent in that behalf, of goods 
whose value exceeds $50. 


In considering respondent’s plea of the Statute of Frauds as 
a defense, we turn to the leading case of Joseph Rothenberg Vv. 
A. Rothstein & Sons, 183 F. 2d 524 (8rd Cir. 1950), 9 A. D. 
1272. In that case the issue presented was similar to ours, 
namely: whether a contract unenforceable under the Statute of 
Frauds may be made the basis of an action for reparation before 
the Secretary of Agriculture. In the Rothenberg decision, the 
court pointed out that the contract in that case was made in 
Pennsylvania; that Pennsylvania had adopted Section 4 of the 
Uniform Sales Act as its Statute of Frauds; and that the Penn- 
sylvania Statute of Frauds had been held to be procedural in 
nature by that state’s highest court. The court further pointed 
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out, however, that the procedural limitation of the Statute of 
Frauds, laid down in this case, was binding only upon state 
courts in Pennsylvania and did not apply to parties appearing 
before the Secretary pursuant to the right granted under the 
Perishable Agricultural Commodities Act. 


Considering the contract in the instant case in the light of 
the Rothstein case, we note that it was negotiated by three 
brokers who were located in as many states—New York, Wash- 
ington and California—at the time of making such contract. 
Ordinarily, while we construe the terms of a contract with 
respect to the Statute of Frauds in accordance with the law of 
the state in which the contract is made, we need not determine 
here which of the states’ statutes is controlling. All three states 
in this instance have adopted Section 4 of the Uniform Sales 
Act dealing with the Statute of Frauds and the statutory law 
on this point is therefore identical in each of these three states. 


With respect to judicial interpretation of the various states’ 
Statutes of Fraud, we find that the courts of New York and 
California have expressly held that their Statutes of Frauds 
were procedural in nature. Dessert Seed Co. v. Garbus, 66 Cal. 
App. 2d 838, 153 P. 2d 184; In re Exeter Mfg. Co., 254 App. 
Div. 496, 5 N.Y.S. 2d 438. The law of the State of Washing- 
ton, however, is not so clear, since we have been unable to find 
a court decision from that jurisdiction which has considered 
this question. Inasmuch, however, as Washington has adopted 
the language of the Uniform Sales Act, and inasmuch as the 
majority of the states adopting Section 4 of the Act construes 
this section to be procedural in nature, it appears that the stat- 
ute of the State of Washington would likewise be so construed. 
Accordingly, we conclude that the Statute of Frauds is in- 
applicable in this proceeding and that respondent’s plea of such 
statute is not a valid defense. 

The second defense set forth by respondent in its answer is 
to the effect that, since the Bought Note issued by respondent’s 
broker provided for arbitration of any controversy arising out 
of this transaction, complainant is precluded from resorting to 
this proceeding under the Perishable Agricultural Commodities 
Act. The provision for arbitration was not a part of any writ- 
ten contract signed by the buyer and the seller, for there was 
no such contract here. The provision appears in small print on 
a standard Bought Note form issued by respondent’s broker 
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and this document is not of itself a contract, but merely evi- 
dence of the agreement between the parties. The provision did 
not appear in either the sales memorandum which complainant 
received from its broker, Harry F. Petersmeyer & Son, or the 
Sales Memorandum No. 7169 issued by Harold J. Barrett Co. 
Prior to October 18, 1956, complainant had not received a copy 
of the Bought Note and was unaware of the existence of the 
provision relating to arbitration included therein. Furthermore, 
Pierre J. Brulte, who represented respondent’s brokerage com- 
pany in negotiating the contract, testified that the standard 
form of Bought Note used in this transaction was issued by 
him in all instances regardless of whether the parties agreed 
to submit to arbitration or not. According to this witness, the 
question of arbitration or the inclusion of an arbitration pro- 
vision was never discussed by him with complainant or either 
of complainant’s brokers prior to his issuing the Bought Note 
involved herein. Even assuming that the parties had agreed 
to submit to arbitration, we have held in previous decisions 
that such an executory agreement is no bar in a reparation 
proceeding under the act. Sunshine Packing Corp. v. K. B. 
Frosted Foods Co., 16 A. D. 574; Anonymous, 9 A. D. 1252. 
And while the Federal Arbitration Act (9 U.S.C. 1 et seq.), is 
designed to encourage arbitration, it does not change this rule. 
As we stated in Anonymous, 9 A. D. 1252, 1257: 
“At most, an executory agreement to submit to arbitration 
whatever disputes may arise out of a transaction in inter- 
state commerce, gives a party, upon application, a right to 
a stay in the proceedings of a Federal court, until such 
time as arbitration may be had. In no event is a party 
entitled to a dismissal such as is requested by respondent 
in this case. We have no authority to compel arbitration, 
nor, in the absence of a court order enjoining this proceed- 
ing, any authority to deny complainant this forum on the 
ground that complainant is bound by an executory agree- 
ment to submit to arbitration.” 


Accordingly, it is concluded that respondent’s defense with re- 
spect to the alleged arbitration agreement contained in the 
Bought Note is without merit in this proceeding. 

Both parties appear to agree that the contract herein called 
for strawberries of U. S. Grade B, choice or better. Respond- 
ent makes no serious issue of the fact that the fruit may have 
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met the grade requirements of the contract, particularly since 
all the fruit at shipping point was federally certified to be of 
U. S. Grade A or U. S. Fancy, with the exception of two samples 
in Lot C-198, which were found to be of Grade U. S. B. or 
U. S. Choice with a scoring range of 87 to 88 points. Respond- 
ent contends, however, that this was a sale by sample as well 
as by grade and that there was an implied warranty that the 
bulk would correspond to the sample in quality. Complainant, 
on the other hand, takes the position that the sale was on a 
grade basis only and that a sample was provided merely to 
acquaint respondent with the general appearance of the fruit 
insofar as color, flavor and variety are concerned. 

The evidence shows that whenever proposed contract terms 
were discussed in the correspondence between the brokers, they 
included reference to approval of the sample. The terms of the 
contract entered into are evidenced by the broker’s memoranda 
of sale, each of which expressly stated that the sale was sub- 
ject to respondent’s approval of a 5-pound sample. It is clear 
from the memoranda that the culmination of a contract was 
dependent entirely upon respondent’s approval of the sample 
and the record shows that respondent’s broker confirmed the 
purchase after the sample was approved. We believe that the 
sale in this case was a sale by sample, as well as by grade, and 
it is so concluded. 

Section 14 of the Uniform Sales Act provides that where a 
sale is made by sample and by description, the goods delivered 
must correspond both with the sample and with the description. 
The only implied warranties in a sale by sample are those set 
forth in Section 16 of the Uniform Sales Act, Nethoff-Schultze 
Grocer Co. V. Gross, 199 N.Y.S. 196, 205, App. Div. 67; Anony- 
mous, 8 A. D. 388, 391; which provides that in the case of a 
contract to sell or a sale by sample there is an implied warranty 
that the bulk shall correspond with the sample in quality. As 
to the burden of proof, it has been held that if a seller contracts 
to deliver goods by sample and the buyer refuses to accept such 
goods, the seller cannot recover upon the contract without show- 
ing that the buyer is in default in refusing the goods. This in 
turn cannot be shown without proof that the goods correspond 
to the sample. Elbinger Shoe Co. v. Thomas, 1 Tenn. App. 161. 
The burden of proof, therefore, rests upon complainant in this 
case to establish the fact that the bulk of the strawberries 
corresponded with the sample. 
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Complainant’s evidence tended to show that the berries in 
the bulk shipment were processed and prepared in the same 
manner as the berries contained in the sample shipment, all 
under continuous Federal inspection. Both the sample and the 
bulk were prepared by taking crates lined with waxed paper 
and filling these crates with freshly washed and processed jumbo 
strawberries, which were then placed overnight in the freezer. 
On the following day the berries were removed from the freezer 
and processed through the individual quick-frozen line which 
separates the fruit to an individual state and prevents cluster- 
ing so long as the fruit remains frozen. According to complain- 
ant, the berries shipped were of the finest possible quality, and 
superior to the grade (U. S. Grade B) called for by the con- 
tract, in that the berries in Lot C-92 were certified at shipping 
point as grading U. S. Grade A or U. S. Fancy, with the fruit 
in Lot C-198 being certified of like grade on an over-all basis. 
Complainant relies strongly upon Federal inspection as not only 
a means for determining quality but also as the method for 
selling a product in compliance with official standards. 


Respondent, on the other hand, did not apply for Federal in- 
spection of either the sample or the bulk upon arrival of the 
berries at Jersey City, New Jersey, nor does it appear that any 
inspection was made of the 500 cartons of berries unloaded 
and stored at Landover, Maryland. Respondent rejected the 
entire shipment on October 17, 1956, after inspection at Jersey 
City, New Jersey, of 10 cartons of berries by respondent’s 
buyer, Morris Unger, and respondent’s broker, P. J. Brulte. 
Respondent contends that the bulk of the strawberries delivered 
were in clusters which affected the appearance and character 
of the fruit; that such strawberries were a poor quality, pack 
and workmanship; and they were off-color, misshapen and not 
uniform in size and that they lacked eye appeal and contained 
excess moisture. It was further contended that the bulk did 
not conform to the sample since it was ‘‘a very poor pack with 
halves, splits and not a representative custom pack job.” It 
will be observed that respondent’s rejection and inspection were 
made after receiving copies of the shipping point inspection cer- 
tificates, and at a time when respondent was on notice that the 
berries met the top official USDA grade. 


Respondent made available at the hearing one of the two 
and a half-pound carton samples received from complainant as 
well as a 30-pound carton of the bulk out of Lot C-198 which 
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had been resold by complainant to Nassau Suffolk Frozen 
Foods of New Hyde Park, New York, in July 1957, and there- 
after repurchased by respondent from Nassau Suffolk. In com- 
paring the sample with the carton from Lot C-198, the various 
respondent witnesses described the berries in the Lot C-198 
carton as being of poorer quality, pack and workmanship, off- 
color, cut, sliced, clustered, green tips, misshapen, mechanical 
damages resulting from separation of tray frozen fruit, in- 
ferior appearance and character, and lack of uniform size. 
Maurice Peltz of A. Peltz & Son, Inc., who purchased 570 car- 
tons of the berries in question during May, June and July 1957, 
and Maxwell Treewaater, Treasurer of Thorman, Baum & 
Company, Inc., who purchased 66 cartons of the fruit during 
May and June 1957, testified that the condition of the berries 
in the Lot C-198 carton was similar to the condition of the 
fruit they purchased from respondent in May, June and July 
1957, and was inferior. J. F. Wilson of the Leach Brokerage 
Company testified as an expert witness with respect to the 
condition, quality, grade and other factors as they pertained 
to the berries herein. His testimony generally was to the effect 
that the berries in the Lot C-198 carton were a very poor grade 
of fruit because of breakage, clustering defects, greentips, off- 
coloring and lack of uniformity in size. 


In determining whether the quality in the bulk corresponded 
with that in the sample, we believe far greater weight must be 
given the official shipping point inspection certificates than the 
personal inspections made at destination. A total of 51 samples 
was drawn for official inspection at shipping point during pack- 
ing operations on 24 different dates during the months of Au- 
gust, September, and October 1956. Only two of these samples 
scored less than 90 points. At destination in Landover, Mary- 
land, none of the 500 cartons unloaded received any inspection. 
At destination in Jersey City, New Jersey, we have only the 
broker’s testimony that he examined a total of 46 cartons, 33 
of which he found to be of “good quality and acceptable.” It 
appears that respondent’s buyer, Morris Unger, inspected but 
10 cartons of the berries, following which the entire shipment 
was rejected. 

We are, furthermore, inclined to attach little weight to the 
testimony of respondent’s witnesses, Peltz and Treewaater, on 
the question of condition and quality of the fruit involved 
herein. If the strawberries which they purchased from com- 
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plainant were in the extremely poor condition described by 
them, it appears unlikely that Peltz would have purchased 135 
cartons on May 27, 1957, 415 cartons on June 24, 1957, and an 
additional 20 cartons on July 1, 1957, paying the same price 
per carton (18 cents): on each occasion. The same is true of 
Treewaater who bought 6 cartons on May 27, 1957, and 60 
cartons on June 14, 1957, paying the same price per carton (18 
cents) on both occasions. It is significant that neither witness 
complained at any time despite the fact that the berries were 
purchased by these two witnesses some 7 or 8 months after 
arrival of the shipment at the Jersey City cold storage plant. 
This appears to confirm complainant’s testimony that not one 
single complaint was received from any of the buyers upon 
resale of the berries. 


The testimony of respondent’s witness, J. F. Wilson, as to 
the condition, quality and grade was based solely upon the 
comparisons of the berries in Lot C-198 carton with a carton 
of individually quick frozen strawberries packed by Cleugh of 
Norwalk, California, both of which cartons were in the hearing 
room. Apart from the fact that this was not a comparison of 
the Lot C-198 carton with the 244 pound sample carton, which 
was also in the hearing room, the opinion expressed by this 
witness that the berries in the Lot C-198 carton were of very 
poor grade is in no way controlling or persuasive that the bulk 
did not correspond with the sample in quality since the opinion 
was based upon an inspection limited to one carton and which 
inspection took place approximately 17 months after the berries 
arrived at Jersey City. 


Based upon the record made in this proceeding, it is our 
view that complainant has proved by a preponderance of the 
evidence that the strawberries met contract requirements as to 
grade and that the bulk of such strawberries conformed with 
the sample in quality. Respondent’s rejection, therefore, was 
without reasonable cause, in violation of section 2 of the act. 


In an action by a seller for rejection of produce without rea- 
sonable cause, the measure of damages is the difference between 
the contract price and the market value of strawberries answer- 
ing contract requirements at the time and place where the 
produce should have been accepted. Market value may be evi- 
denced by the proceeds realized from a prompt and proper 
resale of the rejected shipment, with the seller being entitled 
to recover proper expenses incurred in resale. Deschutes Valley 
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Potato Co., Inc. v. Santa Barbara Frozen Foods, 15 A. D. 165. 


The contract price of the strawberries herein was 23 cents 
per pound. With respect to the resale made by complainant, 
it is alleged that immediately following respondent’s rejection, 
prompt steps were taken by complainant to resell the berries 
to other purchasers for respondent’s account. The evidence 
does not appear to support this allegation. Between the re- 
jection date, October 17, 1956, and November 29, 1956, com- 
plainant made no effort whatever to resell the strawberries. 
This is established by the contents of a letter to respondent’s 
broker, V. C. Arguimbau and Co., dated November 21, 1956, in 
which complainant’s broker, Harold J. Barrett Co., issued 
instructions to offer the merchandise for sale if respondent 
did not pay the draft by November 29, 1956. Following the 
sending of the letter, there is likewise no showing of resale 
efforts made, when made, or by whom made, from November 
29, 1956, to the first date of resale, March 22, 1957. The only 
testimony of any kind bearing on resale efforts made by com- 
plainant is contained in the depositions of complainant partner, 
Frank R. Oliver, and that is limited to identifying the resales 
as having been effected by West Coast brokers working through 
Eastern brokers. The Eastern brokers referred to by Oliver 
are not named, however, nor do we have testimony from any 
of them as to the times and attempts made at resale. 

With respect to the prices obtained by complainant on resale 
(Finding of Fact No. 12), the evidence shows that the first 
resale was made on March 22, 1957, on which date 10 cartons, 
or 800 pounds, were sold for 26 cents per pound. The resale 
ended on July 10, 1957, when 25 cartons containing 750 pounds, 
were sold for 18 cents per pound. The largest single resale 
occurred on June 14, 1957, when 489 cartons, containing 14,670 
pounds, were sold for 15 cents per pound. The major portion 
of the berries, 996 cartons containing 29,880 pounds, were re- 
sold for 18 cents per pound during the months of May, June 
and July 1957. 

A study of complainant’s resales reveals that, with the ex- 
ception of 161 cartons which were disposed of on March 22 
and May 27, 1957, the balance of the fruit was resold in the 
period from June 14 through July 10, 1957, which was some 
8 to 9 months following respondent’s rejection of the shipment 
on October 17, 1956. Actually, in the one resale made during 
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March 1957, complainant received 26 cents per pound. The 
question, therefore, naturally arises: why did not complainant 
dispose of the entire shipment in March, when the price of 
berries was apparently high? The answer to this question does 
not appear in the record. Complainant partner Frank R. Oliver 
testified in his deposition, however, that the low prices received 
on the resale as a whole were due to a general softening of the 
market toward the end of the harvesting season in October and 
November 1956, which was brought about by a record harvest 
and inventories increasing to proportions previously unknown. 
Complainant introduced no other evidence in support of this 
testimony. 


Respondent takes the position that the market for straw- 
berries, far from being depressed, as contended by complainant, 
was actually quite stable from October 1956 to January 1957. 
As proof of its contention respondent introduced in evidence 
the January 1957 issue of the Quick Frozen Foods Magazine, 
which indicated that strawberries, U. S. Grade A, Marshall 
variety had an f.o.b. market value of 2214 to 23 cents per pound 
for the months of October 1956 through January 1957. 


This question of Marshall variety strawberries is not applic- 
able, however, since the contract herein called for the Shasta 
variety. There appears to be a difference in the two, as attested 
by respondent witness J. F. Wilson, who stated that “possibly 
to a degree the Northwest Marshall sometimes bring a slight 
premium over California fruit.” This difference appears to be 
borne out by the quotation, at page 96 of the Quick Frozen 
Foods Magazine for January 1957, showing California Shasta 
strawberries Grade B or better, quoted at f.o.b. packing plant, 
171% to 18 cents per pound. But whether or not there existed a 
depressed condition in the market in 1956 and January 1957, or 
whether there was any price difference in the two varieties of 
strawberries on January 1, 1957, are immaterial matters. None 
of these quotations show the market value at New York on 
October 17, 1956, of the berries actually delivered by complain- 
ant, and therefore are not indicative of the value of the ship- 
ment at the time of its rejection. 

Nor may we use the proceeds obtained on resale as a basis 
for fixing this value. Despite all other evidence, the fact re- 
mains that in the first resale made in March 1957, five months 
after the berries were rejected, complainant received a price 
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of 26 cents per pound but made the largest single resale in 
June 1957, eight months after rejection by respondent, when 
14,670 pounds were sold for 15 cents per pound. We do not 
know why complainant waited five months before reselling any 
of the berries herein. No explanation is made by complainant 
to account for his failure to resell all the berries during March 
1957 for 26 cents per pound or to show why he could not ob- 
tain in March 1957 or earlier a price in excess of the 15 and 
18 cents per pound received in June and July 1957. 

The burden of proof is on complainant to show that, for 
purposes of measuring damages, the resale was both prompt 
and proper. In our view, complainant has failed to sustain this 
burden. Accordingly, the proceeds realized by complainant may 
not be taken as a measure of the market value of fruit answer- 
ing contract requirements at the time and place of rejection. 
Complainant’s failure to establish such market value leaves us 
no criterion by which to measure its damages, if any, incurred 
by respondent’s rejection of the shipment without due cause, 
in violation of the act. The complaint, therefore, should be 
dismissed. 
























ORDER 





The complaint is dismissed. 
Copies hereof shall be served upon the parties. 
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PATRICK FRUIT CORPORATION v. BISESI FRUIT CO. AND/OR LALLY, 
BERTHELSON & WELSH, INC. PACA Docket No. 7140. De- 
cided September 3, 1958. 






Broker—Guaranty of Officer—Liability 






In negotiating the sale of three truckloads of oranges by complainant to 
respondent Bisesi Fruit Co., an officer of the other respondent, a 
broker, guaranteed payment of the purchase price. The act or 
guaranty of its officer is binding upon the broker. The respondents 
are ordered, jointly and severally, to pay to complainant the amount 
in controversy. 










Complainant pro se. Respondent Lally, Berthelson & Welsh, Inc., pro se. 
Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on July 29, 1957. The 
complainant alleges that during the month of April 1957 it sold 
to the Bisesi Fruit Co. three truckloads of Florida oranges; 
that these sales were negotiated by the broker, Lally, Berthel- 
son & Welsh, Inc., who agreed to guarantee payment of the 
oranges; and that the fruit was shipped to Bisesi Fruit Co., 
but that no part of the purchase price of $3,043.50 has been 
paid. The complainant seeks reparation in this amount. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
both respondents on September 23, 1957. A copy of the report 
of investigation was served upon complainant on that same 
date. A copy of a supplemental report of investigation prepared 
by the Department was served upon each of the parties on 
October 31, 1957. 


Respondent Bisesi Fruit Co. failed to file an answer to the 
complaint. Respondent Lally, Berthelson & Welsh, Inc., filed 
an answer on October 9, 1957, and alleged therein that it was 
acting merely as a broker in the transactions involved and 
should not be called upon to pay the debts incurred by the 
respondent Bisesi Fruit Co. 


An oral hearing was held in New Orleans, Louisiana, on 
Tuesday, March 11, 1958. John Schirard, Jr., of Sanford, 
Florida, represented and appeared in behalf of complainant; 
William J. Welsh, Secretary and Treasurer of Lally, Berthelson 
& Welsh, Inc., represented and testified in behalf of this re- 
spondent; and Fred Berthelson, Vice President of Lally, Berthel- 
son & Welsh, Inc., also testified on its behalf. Respondent Bisesi 
Fruit Co. did not appear nor was it represented at said hearing. 
Both complainant and respondent Lally, Berthelson & Welsh, 


Inc., filed briefs. 
FINDINGS OF FACT 


1. Complainant, Patrick Fruit Corporation, is a corporation 
whose address is P. O. Box 70, Sanford, Florida. 


2. One of the respondents is an individual, Domenic Bisesi, 
doing business as Bisesi Fruit Co., whose address is 37 French 
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Market Place, New Orleans, Louisiana. The other respondent, 
Lally, Berthelson & Welsh, Inc., is a corporation whose address 
is 85 French Market Place, New Orleans, Louisiana. At the 
time of the transactions involved herein, both respondents were 
licensed under the act. 


3. On or about April 8, 1957, complainant sold to respondent 
Bisesi Fruit Co. 325 boxes of Florida Valencia oranges, size 
288, at $3.25 per box, f.o.b. Sanford, Florida. The total pur- 
chase price amounted to $1,056.25. 


4. On or about April 22, 1957, complainant sold to respond- 
ent Bisesi Fruit Co. a truckload of 700 cartons of Sun Smacked 
brand Valencia oranges consisting of 168 cartons of 250 size 
at $1.75 per carton and 532 cartons, size 288, at $1.621%4 per 
carton, for a total purchase price of $1,158.50, f.o.b. Sanford, 
Florida. 


5. On or about April 26, 1957, complainant sold to Bisesi 
Fruit Co. a truckload of 650 cartons of Sun Smacked brand 
Valencia oranges at $1.6214 per carton, f.o.b. Sanford, Florida. 
Bisesi Fruit Co. was subsequently granted an allowance of 35 
cents per carton or $227.50 on the purchase price of these 
oranges, making the total net purchase price $828.75. 


6. Each of the above truckloads of oranges was shipped by 
complainant from Sanford, Florida, to respondent Bisesi Fruit 
Co., New Orleans, Louisiana. Upon arrival of these oranges at 
destination, they were accepted by Bisesi Fruit Co. 


7. Each of the above transactions was negotiated by re- 
spondent Lally, Berthelson & Welsh, Inc., acting as a broker. 
In each instance this respondent, through its Secretary and 
Treasurer, William J. Welsh, guaranteed to complainant pay- 
ment of the purchase price if same was not paid by Bisesi 
Fruit Co. 


8. The total net purchase price due complainant for the 
three truckloads of oranges amounts to $3,043.50, no part of 
which has been paid to complainant. 


9. The formal complaint was filed on July 29, 1957, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The complaint herein was filed against two respondents. One 
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of these respondents, Bisesi Fruit Co., failed to file an answer 
to the formal complaint. Accordingly, under the rules of prac- 
tice (7 CFR 47.8(c)), he is deemed to have admitted the facts 
alleged in the complaint. These facts are essentially those set 
forth in the findings of fact. In view of Bisesi Fruit Co.’s ad- 
missions, we must conclude that this respondent is liable to 
complainant for the purchase price of the three shipments of 
oranges and that his failure to make full and prompt payment 
of said purchase price is in violation of section 2 of the act. 
However, complainant has also alleged that respondent Lally, 
Berthelson & Welsh, Inc., hereinafter referred to as “Lally”, 
made a guarantee to complainant that if Bisesi failed to pay 
the purchase price, then it, Lally, would. Lally denies that it 
made such guarantee. 


There is no question involved here concerning the contracts 
negotiated by Lally, the quality or condition of the oranges, 
the delivery to and acceptance by Bisesi nor the fact that the 
latter failed to pay the purchase price of the three shipments, 
amounting to $3,043.50. The only questions involved are those 
concerning the alleged guarantee of payment made to com- 
plainant by Lally. These questions can be summarized as fol- 
lows: (1) whether William J. Welsh, Secretary and Treasurer 
of Lally, guaranteed payment of this account to complainant; 
(2) if such guarantee was made by Mr. Welsh, whether the 
corporation is bound thereby. 

At the hearing John Schirard, Jr., appearing in behalf of the 
complainant, testified that he negotiated the sale of the three 
truckloads of oranges to Bisesi with Welsh, who was acting 
for and on behalf of Lally. Schirard stated that at the time the 
contracts were being negotiated he was quite concerned about 
Bisesi’s credit rating and was unwilling to sell to Bisesi and 
that he advised Mr. Welsh that he would confirm the order, 
but before he did he wanted it understood that Lally would 
agree to guarantee the account, that is, if Bisesi did not pay 
the purchase price for the oranges, then Lally would. Schirard 
stated that prior to confirming each of the shipments to Bisesi, 
such a guarantee was made by Welsh. Complainant has sub- 
mitted in evidence a manifest pertaining to each of the trans- 
actions which Schirard filled out at the time each contract was 
negotiated with Welsh. On the first manifest dated April 8, 
1957, he noted thereon “Lally B. & W. guarantees payment this 
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shipment.” On the manifests dated April 22 and April 26, 
1957, he noted thereon “broker guarantees payment.” 


In testifying, Welsh admitted the discussions with Mr. 
Schirard concerning Bisesi’s credit rating and that Schirard 
was hesitant in confirming the sales to Bisesi. Welsh testified 
that although Bisesi was slow in making payments, he was do- 
ing a substantial volume of business and eventually was paying 
his accounts and considering this factor, he recommended the 
sale to Bisesi, but did not guarantee it. It is readily apparent 
from the testimony of both Schirard and Welsh that during 
the discussions concerning the sales to Bisesi, the word 
“guarantee” or some synonymous term was used. Welsh testi- 
fied on this point as follows: 

“However, Mr. Schirard may have had this in mind when 
he did use the word guarantee but we kinda thought it 
was used mighty loose, we, insofar as it would be necessary 
to have a guarantee, I imagine we would have to go into 
having one that was written as to that effect.” 
Subsequently, when questioning Mr. Welsh, the presiding officer 
asked: 
“During this conversation was the word ‘guarantee’ used? 
You state that it was used loosely. 
“Mr. Welsh: It was used and in my opinion I would say 
it was probably used loosely because we did recommend 
them. To guarantee that another man would pay his ac- 
count would take a little more examination. 
“Examiner Chernauskas: During this conversation did Mr. 
Schirard have an impression that you were guaranteeing 
your account? 
“Mr. Welsh: Well, I really can’t answer that. In this re- 
spect, he may have gotten that impression but we just 
strictly recommended the account. . .” 
In support of the proposition that a guarantee was made, 
the report of investigation contains a letter to the Department 
from Mr. Welsh which reads, in part, as follows: 
“As per Mr. Branch’s request we are listing the following 
accounts we sold to Bisesi Fruit Company on a guarantee 
basis.” 

There follows a list of accounts, among which was included the 
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three transactions involved here. The concluding paragraph of 
this letter is as follows: 


“The above are the best of my knowledge and belief the 
only accounts we sold to Bisesi Fruit Company on a 
guarantee basis.” 


From the evidence of record, we must conclude that Welsh 
did agree to guarantee to complainant payment for the three 
shipments involved here. We can come to no other conclusion 
after considering the notations made by Schirard on his mani- 
fests at the time each contract was negotiated, the fact that 
Mr. Welsh in his letter to the Department used the word 
“guarantee” in describing this transaction, and the fact that 
Mr. Welsh admitted that during the discussions concerning the 
guarantee, respondent may have received the impression that 
he was guaranteeing the account. 


The next question is whether the guarantee made by Welsh 
is binding upon Lally, a corporation. We fell that it is. Lally’s 
business is that of acting as a broker in the fruit and vegetable 
industry. This entails negotiating contracts and the terms ther- 
in for and on behalf of its principals. In seeking business and 
sometimes in order to complete a transaction, brokers make 
guarantees such as involved here. These guarantees by brokers 
are not frequent, but they are not unusual in the business. 
Both Schirard and Welsh testified to this fact. In fact, Welsh 
testified that, prior to the Bisesi transactions involved here, he 
guaranteed another account and Lally was presently making 
payments on that account because the buyer defaulted on his 
payments. 


The evidence of record is conclusive that Welsh, an officer 
of Lally, was active in negotiating contracts for and on behalf 
of Lally and as such, he appeared to have all the powers of and 
authority of a broker, including the power to guarantee an ac- 
count. Respondent contends that Welsh did not have the author- 
ity to enter into such a guarantee contract without first receiv- 
ing the approval of Lally’s board of directors. However, re- 
spondent has failed to prove that such approval was required 
under its organizational structure. In Rappeport v. Patten, 13 
So. (2d) 497 (La. App.), one of the questions was whether the 
president of the corporation was authorized to bind the cor- 
poration as surety on a bond releasing property from seizure 
under a writ of attachment. The court held that there was no 
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evidence to show that the act of the president was wltra vires 
since the corporation’s charter, bylaws, or minute book, which 
would have shown the power and authority of its officers, were 
not offered in evidence. The respondent herein has likewise 
failed to offer in evidence these documents. 


Subsequent to the hearing in this matter, Lally did write a 
letter to the Department setting forth excerpts from its charter 
and bylaws. Since these excerpts were not submitted in ac- 
cordance with the rules of practice, they cannot be considered 
as evidence in this proceeding. However, even if they were in 
evidence the excerpts do not reveal any restrictions on the of- 
ficers in negotiating Lally’s business. 


It should be pointed out that Welsh was an officer of respond- 
ent, being Secretary and Treasurer, and was active in conduct- 
ing respondent’s business. Accordingly, even if Welsh’s author- 
ity was limited by the corporation, a third person, such as 
complainant, would not be bound or affected by such limitations 
if they were unknown to such third person, and if, as here, the 
officer had been held out as possessing authority to transact the 
respondent’s business. There is no evidence that such limita- 
tions, if, indeed, there were any, were known to complainant. 
It was held in Frichel Contracting Co. v. Little Creek Oil Co., 
84 So. (2d) 874: 
“It is now well settled that when in the usual course of 
business of a corporation, an officer has been allowed to 
manage its affairs, his authority to represent the corpora- 
tion may be implied from the manner in which he has been 
permitted by the directors to transact its business. 
“This is only the application of the principle that usual 
employment is evidence of the powers of an agent and the 
principal is held responsible for the acts of his agent 
within the apparent authority conferred on the agent. 
7 R.C.L. 623. See also, Fletcher on Corporations, § 2098; 
Corpus Juris, Vol. 14A, pp. 428, 424 § 2275; City Savings 
Bank & Trust Co. v. Shreveport Brick Co., 172 La. 471, 134 
Sa. 7, * * 9%" 

Finally, the act itself is specific in making Lally liable for the 

acts of its agents and officers. Section 16 of said act (7 U.S.C. 

499p) provides that 


“In construing and enforcing the provisions of this Act, 
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the act, omission, or failure of any agent, officer, or other 
person acting for or employed by any commission merchant, 
dealer, or broker, within the scope of his employment or 
office, shall in every case be deemed the act, omission, or 
failure of such commission merchant, dealer, or broker 
as that of such agent, officer, or other person.” 


It is our conclusion that the guarantee agreed to by Welsh 
is binding upon Lally. It is further concluded that the failure 
of Lally to pay complainant the purchase price of the three 
shipments of oranges, pursuant to its guarantee agreement, is 
in violation of section 2 of the act. Complainant should be 
awarded reparation against both respondents, jointly and seve- 
rally, in the amount of $3,043.50, with interest. Of course, pay- 
ment of a total of $3,043.50, with interest, to complainant will 
discharge its claim. 





























ORDER 


Within 30 days from the date of this order, respondents 
Bisesi Fruit Co. and Lally, Berthelson & Welsh, Inc., jointly 
and severally, shall pay to complainant, as reparation, $3,043.50, 
with interest thereon at the rate of 5 percent per annum from 
May 1, 1957, until paid. 


Copies hereof shall be served upon the parties. 





(No. 5613) 


DorRsEY BROTHERS, INC. v. C & D ToMATO CoMPANY. PACA 
Docket No. 7208. Decided September 8, 1958. 


Failure to Pay—Admission of Liability 





Respondent, who admits liability, is ordered to pay to complainant the 
amount claimed. 


Mr. Wade D. Ward, of Cresfield, Maryland, for complainant. Blanksten 
& Lansing, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a, 
et seq.). A formal complaint was filed on December 10, 1957, 
in which it is alleged that complainant shipped 1,607 lugs and 
143 cartons of tomatoes costing a total of $5,228.34 to respond- 
ent for sale on joint account; and that respondent accepted the 
shipments but has failed and refused to pay the purchase price. 


A copy of the complaint and a copy of the report of inves- 
tigation prepared by the Department were served upon re- 
spondent on January 14, 1958. A copy of the report of in- 
vestigation was served upon complainant on the same date. 

Respondent’s answer was filed on January 30, 1958. Re- 
spondent admitted all allegations of fact in the complaint, but 
stated that its failure to pay complainant was not wilful or 
deliberate, but was caused by economic circumstances beyond 
respondent’s control. Accordingly, respondent alleged that dis- 
ciplinary action on account of this violation of the act is not 
warranted or justified. Respondent requested an oral hearing. 

An oral hearing was held at Chicago, Illinois, on July 2, 1958. 
Complainant was represented at the hearing by counsel, but 
offered no testimony because of the admissions in respondent’s 
answer. Respondent was not represented at the hearing. Since 
no issues of fact were raised by the pleadings, the presiding 
officer ruled that it would be unnecessary for the parties to 
present briefs. 


FINDINGS OF FACT 


1. Complainant, Dorsey Brothers, Inc., is a corporation 
whose post office address is Westover, Maryland. 


2. Respondent is a partnership composed of Joseph A. Cut- 
tone and Joseph A. Guffrea, doing business as the C & D To- 
mato Company, whose address is 58 South Water Market, 
Chicago, Illinois. At the time of the transaction in this pro- 
ceeding, respondent was licensed under the act. 


8. On or about July 12, 1957, pursuant to a contract between 
the parties, complainant shipped from Westover, Maryland, in 
interstate commerce, to respondent at Chicago, Illinois, for sale 
on joint account, two truckloads consisting of 1,607 lugs of 
tomatoes costing $3.12 per lug and 143 cartons of tomatoes 
costing $1.50 per carton, for a total cost of $5,228.34. 
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4. On or about July 15, 1957, respondent received and ac- 
cepted the tomatoes at Chicago, Illinois. 


5. Respondent sold the tomatoes for a total of $4,708.80 
which, when deducted from the joint account cost of $5,228.34, 
left a loss of $519.54 to be shared equally by complainant and 
respondent. Deducting complainant’s half of the loss, $259.77, 
from the joint account cost leaves a total of $4,968.57 due from 
respondent to complainant. 


6. Respondent has not paid complainant all or any part of 
the $4,968.57 due to complainant on account of this transaction. 


7. The formal complaint was filed within 9 months after 
the accrual of the cause of action. 


CONCLUSIONS 


All factual allegations in the complaint are admitted in the 
answer. Respondent’s stated purpose for filing an answer and 
demanding an oral hearing was to protect itself from any dis- 
ciplinary action on account of this complaint. 


At the hearing, complainant stipulated that respondent’s ac- 


counting for this shipment of tomatoes was correct, and that 
the actual amount due to complainant from respondent on ac- 
count of this transaction was $4,968.57. Respondent’s failure 
to pay this amount to complainant promptly is in violation of 
section 2 of the act. Reparation should be awarded to com- 
plainant in the amount of $4,968.57, plus interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $4,968.57, with interest thereon 
at the rate of 5 percent per annum from August 1, 1957, until 
paid. 

Copies of this order shall be served upon the parties and the 
facts shall be published. 


(No. 5614) 


CLIFTON OVERPASS FRUIT MARKET v. RANCH MARKET ENTER- 
PRISES. PACA Docket No. 7330. Decided September 16, 1958. 
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Failure to Pay—Default 
Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Mr. John C. Lafferty, of Grand Junction, Colorado, for complainant. 
Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on January 2, 1958. 
Complainant seeks an award of reparation in the amount of 
$901.38, which is alleged to be due in connection with the sale 
of 358 boxes of assorted fruits and vegetables by complainant 
to respondent during August 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 13, 1958. On the same date a copy of the 
report of investigation was served upon complainant. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Charley W. 
Ball and Mary E. Ball, doing business as Clifton Overpass Fruit 
Market, whose address is Clifton, Colorado. 


2. Respondent is an individual, James L. Brastrup, doing 
business as Ranch Market Enterprises, whose address is 436 
Crow Lane, Billings, Montana. At the time of the transaction 
complained of herein, respondent was not licensed under the 
act, but was subject to license. 


8. On or about August 13, 1957, in the course of interstate 
commerce, complainant sold to respondent 358 assorted boxes 
of plums, cucumbers, tomatoes, apricots, pears, and peaches for 
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$847.68, plus an additional charge of $53.70 for the 358 boxes 
or for a total price of $901.38 f.o.b., shipping point in the 
State of Colorado. 


4. On August 17, 1957, complainant shipped assorted fruits 
and vegetables meeting the specifications of the contract by 
truck from loading point in the State of Colorado to respondent 
at Billings, Montana. Respondent accepted the shipment of 
fruits and vegetables. 


5. The total purchase price of the fruits and vegetables, 
plus the charge for the boxes is $901.38. No part of this amount 
has been paid by respondent to complainant. Respondent ten- 
dered complainant its check for $350.00 in payment of the 
purchase price of the produce. Complainant did not cash the 
check and it was returned to respondent. 


6. The formal complaint was filed on January 2, 1958, which 
was within 9 months after the cause of action accrued. 
CONCLUSIONS 
The failure of respondent to file an answer to the formal 


eomplaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the amount due 
in connection with the sale of the assorted fruits and vegetables 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $901.38, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $901.38, with interest there- 
on at the rate of 5 percent per annum from September 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5615) 


FRANKLIN PRODUCE EXCHANGE, INC. v. J. R. KELLY, INC. PACA 
Docket No. 6897. Decided September 16, 1958. 
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Petition for Reconsideration—Dismissal 


The order of August 7, 1958, is supported by the evidence and the 
applicable law. Complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on August 7, 1958, dismissing the complaint. 
A copy of this order was served upon complainant on August 
11, 1958. By telegram dated August 21, 1958, complainant re- 
quested an extension of time within which to file a petition 
for reconsideration due to illness. The request was granted and 
the time for filing a petition for reconsideration was extended 
to September 12, 1958. Subsequent thereto, the order of Au- 
gust 7, 1958 was stayed, by an order dated August 25, 1958, 
pending the issuance of a further order in this proceeding. 


Pursuant to the extension granted, complainant filed a peti- 
tion for reconsideration on August 26, 1958. In the petition 
complainant contends that the order of August 7, 1958 is in 
error with respect to damages. We have reconsidered the order 
and find that the complainant’s contentions are without merit 
and that the order is supported by the evidence and by the 
law applicable thereto. Accordingly, complainant’s petition is 
hereby dismissed without prior service upon the complainant. 


Copies hereof shall be served upon the parties. 


(No. 5616) 


LUBET PRODUCE COMPANY v. MERCER PrRopUCE. PACA Docket 
No. 7353. Decided September 16, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on June 18, 1958. Com- 
plainant seeks an award of reparation in the amount of $51.75 
which is alleged to be the price of 45 cartons of tomatoes sold 
by complainant to respondent on or about February 21, 1958. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on July 11, 1958. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on July 12, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Hyman Lubet 
and Paul Lubet, doing business as Lubet Produce Company, 
whose address is 1908-10 Smallman Street, Pittsburgh, Penn- 
sylvania. 


2. Respondent is a partnership composed of Richard L. 
Craig and Rodney E. Yeager, doing business as Mercer Produce, 
whose address is 534 Market Street, Mercer, Pennsylvania. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


8. On or about February 21, 1958, in the course of inter- 
state commerce, complainant sold to respondent 45 cartons of 
tomatoes at $1.15 per carton or a total price of $51.75, f.o.b. 
Pittsburgh, Pennsylvania. 


4. On or about February 21, 1958, complainant delivered 45 
cartons of tomatoes to respondent at Pittsburgh, Pennsylvania. 
The tomatoes had previously been transported from the State 
of Florida to complainant at Pittsburgh, Pennsylvania. Re- 
spondent inspected and accepted the tomatoes and loaded the 
produce on its own truck. 
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5. The purchase price of the 45 cartons of tomatoes is 
$51.75. No part of this amount has been paid by respondent 
to complainant. 


6. The formal complaint was filed on June 18, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the purchase price 
of the 45 cartons of tomatoes is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $51.75, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $51.75, with interest thereon 
at the rate of 5 percent per annum from March 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5617) 


VITA-WELLBROCK-KEARNEY, INC. v. RAEMERE FARM PRODUCTS 
Co., INc. PACA Docket No. 7337. Decided September 16, 
1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Mr. Lewis F. Glaser, of New York, New York, for complainant. Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 








896 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 17 A.D. 895 


cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on April 17, 1958. Com- 
plainant seeks an award of reparation in the amount of $4,000, 
which is alleged to be the amount advanced to respondent on a 
joint account transaction involving celery. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on June 5, 1958. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on July 7, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral heading and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Vita-Wellbrock-Kearney, Inc., is a corpora- 
tion whose address is 185 Chambers Street, New York, New 
York. 


2. Respondent, Raemere Farm Products Co., Inc., is a cor- 
poration whose address is Marion, New York. At the time of 
the transaction complained of herein, respondent was licensed 
under the act. 


3. On or about August 12, 1957, contemplating shipment in 
interstate commerce, complainant and respondent entered into 
a joint account contract under the terms of which respondent 
agreed to purchase and sell 4,000 to 5,000 crates of celery and 
to divide the profits equally with complainant. As part of the 
contract, complainant advanced to respondent $4,000 which was 
to be repaid to complainant, in addition to one-half of the 
profits, if any, realized from the joint account transaction. 


4. Pursuant to the terms of the contract, respondent pur- 
chased and sold a substantial quantity of celery grown in the 
State of New York. Respondent failed to return to complain- 
ant the advance of $4,000, as agreed, or to render an account- 
ing to complainant in eonnection with the transaction. 
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5. The formal complaint was filed on April 17, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8c)). 

Complainant filed an informal complaint against respondent 
with the Department on October 23, 1957. Therein it is stated 
that on October 16, 1957, respondent told complainant to draw 
a bank draft in the amount of $4,000 which respondent would 
honor. Complainant further states that it drew such draft but 
on October 18, 1957, the bank advised complainant that re- 
spondent refused to pay the draft. 

Respondent’s failure to repay to complainant the advance of 
$4,000 or to render an accounting to complainant in connection 
with the joint account transaction is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $4,000, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,000, with interest thereon 
at the rate of 5 percent per annum from November 1, 1957, 


until paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5618) 


WESTERN FRUIT GROWERS SALES Co. v. R & M PRODUCE INC. 
PACA Docket No. 7344. Decided September 16, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on June 12, 1958. Com- 
plainant seeks an award of reparation in the amount of $350, 
which is alleged to be the price of 100 cartons of oranges sold 
by complainant to respondent during December, 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upen 
respondent on June 30, 1958. A copy of the report of investi- 
gation was served upon complainant on July 1, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant, Western Fruit Growers Sales Co., is a 
corporation whose address is Post Office Box 171, Fullerton, 
California. 


2. Respondent, R & M Produce Inc., is a corporation whose 
address is Post Office Box 307, Cortez, Colorado. At the time 
of the transaction involved herein, respondent was _ licensed 
under the act. 


3. On or about December 23, 1957, in the course of inter- 
state commerce, complainant sold to respondent 100 cartons of 
Red Mule Navel oranges at $3.50 per carton or for a total price 
of $350, f.o.b. shipping point in the State of California. 


4. On or about December 23, 1957, complainant shipped 
oranges meeting the specifications of the contract by truck 
from loading point in the State of California to respondent at 
Cortez, Colorado. Respondent accepted the oranges. 


5. The purchase price of the 100 cartons of oranges is 
$350. No part of this amount has been paid by respondent to 
complainant. 
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6. The formal complaint was filed on June 12, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the purchase price 
of the 100 cartons of oranges is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $350, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $350, with interest thereon 
at the rate of 5 percent per annum from January 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5619) 


NEWBERN GROVES, INC. v. DIXIE PRopUCE Co. PACA Docket 
No. 7347. Decided September 17, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on May 26, 1958. Com- 
plainant seeks an award of reparation in the amount of $325.53, 
which is alleged to be due in connection with the sale of two 
lots of citrus fruit by complainant to respondent on or about 
October 19 and November 2, 1957. 
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A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on July 2, 1958. A copy of the report of investiga- 
tion was served upon complainant on July 9, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant, Newbern Groves, Inc., is a corporation 
whose address is Post Office Box 9157, Tampa, Florida. 


2. Respondent is a partnership composed of Raymond Sino- 
poli and Himbert J. Sinopoli, doing business as Dixie Produce 
Co. whose address is 3319 15th Street, Gulfport, Mississippi. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


8. On or about October 19 and November 2, 1957, in the 
course of interstate commerce, complainant sold to respondent 
two lots of citrus fruit for a total purchase price of $303.38, 
f.o.b. shipping point in the State of Florida. 


4. On or about October 19 and November 2, 1957, complain- 
ant shipped two lots of citrus fruit meeting the specifications 
of the contracts from Tampa, Florida, by truck to respondent 
at Gulfport, Mississippi. Respondent accepted the two ship- 
ments of citrus fruit. 


5. Complainant paid $22.18 freight charges and tax and 
invoiced respondent for this amount plus the purchase price 
of $303.38, or for a total amount of $325.53. No part of this 
amount has been paid by respondent to complainant. 


6. The formal complaint was filed on May 26, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 











D. H. RAMZINSKY PRODUCE v. WINONA FRUIT 901 
Cite as 17 A.D. 901 


plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the amount due 
in connection with the purchase of the two lots of citrus fruit 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $325.53, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $325.53, with interest there- 
on at the rate of 5 percent per annum from December 1, 1957, 
until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5620) 


D. H. RAMZINSKY PRODUCE v. WINONA FRUIT MARKET. PACA 
Docket No. 7217. Decided September 17, 1958. 


Repossession—Dismissal 


When respondent insisted upon a Federal inspection of the produce, 
complainant repossessed the shipment and therefore respondent had 
no opportunity to accept or reject the shipment. Since there was 
no breach of contract on the part of respondent, the complaint is 
dismissed. 


Mr. E. W. Patteson, of Gonzales, Texas, for complainant. Streater & 
Murphy, of Winona, Minnesota, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on October 7, 1957, com- 
plainant seeks to recover the sum of $537.38, alleged to be the 
damage sustained by him as a result of the unlawful rejection 
of a truckload of watermelons sold and delivered to respondent 
in July 1957. 
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A copy of the formal complaint and a copy of the report 
of investigation made by the Department were served upon 
respondent on January 18, 1958. A copy of the report of in- 
vestigation was served upon complainant’s attorney on Janu- 
ary 20, 1958. Respondent filed an answer to the complaint on 
February 10, 1958, denying liability to complainant in any 
amount. Respondent alleges that he did not reject the water- 
melons; that complainant refused to permit a Federal inspec- 
tion of the watermelons; and that when respondent insisted 
upon such inspection, complainant instructed the truck driver 
by telephone to remove the load from respondent’s premises 
and sell the melons wherever he could. 


The parties waived an oral hearing and the issues were sub- 
mitted in accordance with the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Pursuant 
to such procedure, complainant filed an opening statement on 
April 14, 1958, and on May 6, 1958, complainant submitted the 
deposition of B. J. Herbst. Respondent filed an answering 
statement on May 9, 1958, and complainant filed a statement 
in reply on May 23, 1958. Respondent filed objections to in- 
terrogatories numbered 6, 7, 8, 10 and 16 of the deposition of 
Herbst. The objections are overruled, since they appear for the 
most part to be cured by the answers given by the witness 
B. J. Herbst. 


FINDINGS OF FACT 


1. Complainant is an individual, Dayton Herbert Ramzinsky, 
doing business as D. H. Ramzinsky Produce, whose address is 
Route 2, Gonzales, Texas. 


2. Respondent is an individual, Hugo P. Curran, doing busi- 
ness as Winona Fruit Market, whose address is 119 East Third 
Street, Winona, Minnesota. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


8. On or about July 17, 1957, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
36,000 pounds of Charleston Gray, U. S. No. 1 watermelons, at 
an agreed price of $1.35 per cwt., f.o.b. Luling, Texas, for a 
total price of $486. Complainant advanced $150 to the truck 
driver on the freight charges, making a total invoice price of 
$636. 
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4. Complainant shipped on July 17, 1957, from Luling, 
Texas, to respondent at Winona, Minnesota, 36,000 pounds of 
watermelons by truck belonging to the P & B Truck line of 
Corpus Christi, Texas, which truck was driven by one Jack 
Butler. 


5. The watermelons arrived at Winona, Minnesota, on July 
22, 1957, and respondent called complainant by telephone and 
complained about numerous decayed and misshapen melons. 
Respondent advised complainant that a Government inspection 
of the watermelons would be obtained, since he did not believe 
they were of the quality ordered by him. 


6. Respondent arranged to have the melons inspected at St. 
Paul, Minnesota, on July 23, 1957, but the watermelons were 
removed from respondent’s place of business by the truck driver 
upon instructions from complainant prior to the time for in- 
spection, and no inspection was made of the shipment. 


7. The truck driver sold the watermelons on July 24, 1957, to 
Kramer Produce at Mason City, Iowa, for the gross amount of 
$326.62. After payment of freight charges and expenses, com- 
plainant received from the carrier the net sum of $98.62 for 
the truckload of watermelons. 


8. A formal complaint was filed on October 7, 1957, which 
was within 9 months after accrual of the cause of action herein 
alleged. 


CONCLUSIONS 


The statements of the parties to this proceeding are so hope- 
lessly in conflict that it is difficult to determine the true facts 
in the matter. Under the circumstances, it will be necessary, 
in order to arrive at a solution of the controversy, to rely upon 
documentary and circumstantial evidence to establish the prob- 
able facts relating to the transaction. 


The only dispute as to the contract concerns the terms of 
delivery. Complainant states that the sale was made on an 
f.o.b. Luling, Texas, basis. Respondent contends that the sale 
was on a delivered basis since complainant informed respondent 
that the price would be $2.40 or $2.50 per cwt. delivered to 
Winona, Minnesota. Since the evidence indicates that the truck 
driver had a telephone conversation with respondent concerning 
freight charges prior to shipment and since complainant ad- 
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vanced the driver $150 toward freight charges and added this 
amount to the invoice price of the watermelons, we conclude 
that the sale was on an f.o.b. Luling, Texas, basis. 


The second dispute concerns the time of arrival of the water- 
melons at Winona, Minnesota. The melons were shipped from 
Luling, Texas, on July 17, 1957. Complainant says the truck 
driver told him that he arrived at Winona, Minnesota, and con- 
tacted respondent on July 20, 1957, and that respondent stated 
he would look at the melons on Monday, July 22. Respondent 
states that the watermelons arrived at his place of business on 
July 22, 1957, and that he did not see the driver or the water- 
melons prior to that time. Although the truck driver addressed 
a letter to the Department on August 16, 1957, in answer to 
the Department’s request for information concerning the ship- 
ment of watermelons (Ex. 2, Rep. of Inv.), and while the driver 
executed an affidavit which is attached to the complaint as Ex- 
hibit 6, he did not mention in either of these documents the 
exact time of arrival at Winona, Minnesota. We think this 
omission is significant. The Department investigator who went 
to respondent’s place of business and examined respondent’s 
file relating to this transaction states that the truckload of 
watermelons arrived on July 22, 1957, and we so conclude. 

Respondent emphatically denies that he rejected the water- 
melons. He states that upon examining the shipment, he found 
that the load contained numerous decayed and misshapen 
melons; that he then called the complainant and informed him 
he believed he had sent the wrong load; and that he was going 
to have a Federal inspection of the watermelons before accept- 
ing them. Respondent further states that the truck driver then 
talked with complainant, but that respondent did not hear the 
conversation. Respondent says that he promptly called St. Paul, 
Minnesota, and requested Federal inspection of the watermelons 
and was told that inspection could not be made until the next 
day, July 23. Respondent says he made arrangements with the 
inspection office to have the watermelons transported to St. 
Paul for inspection at 10 A.M. on July 23, and that he so in- 
formed the truck driver. Respondent states that the driver 
told him that he had been ordered by complainant to remove 
the load of watermelons and to sell them wherever he could. 
Respondent says the driver then departed with the melons for 
parts unknown. 

Complainant’s version of the telephone conversations with 
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respondent and the driver is the complete opposite of respond- 
ent’s statements. Complainant states that he received a tele- 
phone call from respondent and the truck driver on Monday, 
July 22, 1957, and that “They stated that all the watermelons 
‘were in bad shape and were a mess.’ ” Complainant states that 
he believed this was an effort to purchase the watermelons at 
a reduced price and he insisted that a Government inspection 
be obtained. Complainant says that several telephone calls 
transpired between the parties and that he was finally told by 
respondent that it would take several days to get an inspector 
and that respondent was not going to do anything about the 
load. Complainant states that he made it clear to Jack Butler, 
the truck driver, that he was not to move the load but to leave 
it there for inspection, but that if he could find a buyer without 
moving the load to proceed to sell it but to inform complainant 
accordingly. Finally, complainant says that “In making this sale 
Jack Butler disregarded my instructions to remain in Winona, 
Minnesota, for an inspection. I had instructed Butler not to sell 
the produce until he had called me and obtained my approval. 
This he failed to do.” 


We believe the weight of the evidence lends credence to re- 
spondent’s version of what transpired after arrival of the water- 
melons at Winona, Minnesota. According to evidence attached 
to the report of investigation, respondent called for an inspec- 
tion at approximately 4:00 p.m. on July 22, 1957, and was in- 
formed that such inspection could not be made until the follow- 
ing day. Respondent then told the inspection office that the 
watermelons would be delivered to St. Paul for inspection at 
10:00 a.m. on July 23, and that the load would be handled by 
Marty Christenson, of the Christenson Potato Company, of St. 
Paul. The inspection office was informed by Marty Christenson 
on July 23 that the truckload of melons instead of coming to 
St. Paul departed for parts unknown. During the investigation 
of respondent’s records, the Department investigator examined 
the following written statement in respondent’s files: “I Hugo 
Curran was going to get a Federal Inspection but the Driver 
was instructed to sell it signed by the Driver of Miller Truck.” 
This statement was signed by Jack Butler, the truck driver, 
but there is an apparent error as to the ownership of the 
truck. Complainant says that Butler told him he did not re- 
member signing such a statement. However, there is no denial 
that he signed it either in his letter to the Department or the 
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affidavit signed by him and attached to the complaint. Butler’s 
statements in these two documents fall considerably short of 
full substantiation of complainant’s version of the matter. Ac- 
tually, the statement in his affidavit that “Mr. Ramzinsky then 
informed me by telephone to sell the watermelons if possible,” 
adds weight to respondent’s allegation that the truck driver 
told him, upon being informed that arrangements had been 
made for an inspection, that he (the driver) had been ordered 
by complainant to remove the load of melons and to sell them 
wherever he could. 


We conclude that complainant ordered the watermelons re- 
moved by the truck driver from respondent’s premises before 
an inspection could be made, and that the driver actually did 
remove them. This amounted to a repossession of the shipment 
by complainant and deprived respondent of his opportunity to 
accept or reject. Under the circumstances, respondent cannot 
be said to have breached the contract and the complaint should 
be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 5621) 


E. RALPH SCHISLER Co. v. BLOOM-MEYERS COMPANY. PACA 
Docket No. 7230. Decided September 17, 1958. 


Purchase After Inspection—Liability 


Since this was a purchase after inspection, respondent is liable for the 
contract price. 


Mr. Elmer John Wolter, Jr., of North Hollywood, California, for com- 
plainant. Respondent pro se. Mr. T. Bruce Fuller, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on January 9, 1958, com- 
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plainant seeks to recover $755.50, the purchase price of 300 
lugs of peaches sold and delivered to respondent in June 1957. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on February 14, 1958. A copy of the report of in- 
vestigation was served upon complainant’s attorney on Febru- 
ary 17, 1958. Respondent filed an answer to the complaint on 
March 3, 1958, in which it is alleged that the peaches were 
“described as US One Shed Packed’, but that the peaches 
arrived showing an average of 25 percent decay, generally 
brown rot. Respondent requests that the Department “declare 
the account void, or arrive at a reasonable settlement.” 

An oral hearing was not requested and the issues were sub- 
mitted in accordance with the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Pursuant 
to such procedure, complainant requested that the complaint 
and attached exhibit be considered as its opening statement. 
Respondent filed an accounting of its “sales and losses” cover- 
ing the peaches in question and also requested that the answer 
and attached exhibits be considered as a part of its answering 
statement. 


FINDINGS OF FACT 


1. Complainant, E. Ralph Schisler Co., is a corporation 
whose address is 728 S. Central Avenue, Los Angeles 21, 
California. 


2. Respondent is a partnership composed of Melvin H. 
Bloom and Lawrence A. Meyers, doing business as Bloom- 
Meyers Company, whose address is 3117 Produce Row, Houston, 
Texas. At the time of this transaction, respondent was licensed 


under the act. 


38. On or about June 27, 1957, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
300 lugs of peaches, Merrill Gem brand, size 80 and larger, for 
a total agreed purchase price of $755.50, f.o.b. Los Angeles, 


California. 


4. The contract was negotiated by respondent’s agent and 
broker, Al Barnes, of 1019 S. Wall Street, Los Angeles, Cali- 
fornia, who inspected the peaches at complainant’s place of 
business prior to or at the time of purchase. 
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5. Complainant shipped on June 27, 1957, from loading 
point in the State of California to respondent at Houston, Texas, 
300 lugs of peaches pursuant to the contract and in the manner 
agreed upon, by truck furnished by respondent’s agent, Al 
Barnes. 


6. Respondent accepted and unloaded the peaches upon 
arrival at destination, but has since failed, neglected and/or re- 
fused to pay complainant the agreed purchase price therefor. 
Respondent tendered to complainant its check in the amount 
of $300 in settlement of the amount due. This offer was un- 
acceptable to complainant and the check was returned to re- 
spondent. 


7. The formal complaint was filed on January 9, 1958, which 
was within 9 months after accrual of the cause of action herein 
alleged. 


CONCLUSIONS 


Although respondent indicates in its answer that the peaches 
which are the subject of this proceeding were “described as 
US One Shed Packed,” respondent has offered no proof that 
complainant made any representations as to grade, quality or 
condition of the fruit. Complainant affirmatively alleges that 
no such representations were made. Respondent submitted as 
a part of its evidence a copy of a Federal inspection certificate 
dated July 2, 1957, showing the peaches at destination contained 
an average of 25% decay, generally Brown Rot, in all stages, 
mostly advanced, and that the peaches “Now fails to grade 
U. S. No. 1 only account decay.” 


Respondent does not deny that the peaches were inspected 
by its agent prior to the purchase, as alleged by complainant, 
but takes the position that because of the condition and the 
amount of decay present in the peaches upon arrival, respondent 
should not be required to pay the agreed purchase price. It has 
been held by the Department in numerous cases that a buyer 
who purchases produce after his own or his authorized agent’s 
inspection, or full opportunity to inspect, is liable for the agreed 
purchase price regardless of whether deterioration is later found 
in the merchandise. Sidney Rosenthal v. S. Litowitz and Sons, 
Inc., 15 A.D. 289; Frank B. Stark v. Robert J. Miller, 12 A.D. 
1231; Martin Felkins v. Morris Orenstein, 11 A.D. 1103. We 
conclude that respondent’s failure to pay complainant the full 
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purchase price of the peaches is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $755.50, with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $755.50, 
with interest thereon at the rate of 5 percent per annum from 
July 1, 1957, until paid. 
The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 5622) 


CERNIGLIA PRODUCE COMPANY v. UNITED PACKING COMPANY. 
PACA Docket No. 7018. Decided September 18, 1958. 


Petition for Reconsideration—Dismissal 


The order of July 29, 1958, is supported by the evidence and the 
applicable law. Complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued July 29, 1958, dismissing the com- 
plaint herein. Copies of this order were served upon complain- 
ant and respondent. Complainant filed a petition for recon- 
sideration on August 8, 1958, which was within the 10-day 
period allowed by section 47.24 of the rules of practice. 


Upon reconsideration of the order of July 29, 1958, we 
find that all the matters set forth in complainant’s petition were 
thoroughly analyzed and considered at the time of the issuance 
of such order. It is our opinion that this order is supported by 
the evidence and the law applicable thereto. Complainant’s 
petition is hereby dismissed without prior service upon re- 
spondent. 


Copies hereof shall be served upon the parties. 
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(No. 5623) 





ISRAEL KLEIN Co. v. S. OTIS SULLIVAN AND COMPANY. PACA 
Docket No. 6827. Decided September 18, 1958. 


Hearing Reopened 


The proceeding is remanded to the presiding officer for reopening 
of the hearing to receive certain specific evidence. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER GRANTING PETITION TO REHEAR 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by an informal complaint filed on June 15, 
1955. On May 22, 1958, an order was issued dismissing the 
complaint for lack of proof with respect to damages. 

On June 3, 1958, complainant filed a petition for reconsider- 
ation. The petition was not filed within the time limit provided 
in section 47.24 of the rules of practice (7 CFR 47.24), and 
consequently did not operate as an automatic stay of the order 
of May 22, 1958. On June 20, 1958, an order was signed stay- 
ing the effective date of the order of May 22, 1958, pending 
the issuance of a further order herein. Due to clerical error 
the stay order was dated June 23, 1958. 

In its petition for reconsideration of the order of May 22, 
1958, complainant contends that the record contains evidence 
of the value at destination of the onions contained in car ART 
28574. Complainant is in error, as the documents referred to 
by complainant are not a part of the record. This omission, 
however, appears to have resulted from misunderstanding 
based in part upon the procedures of the Department 

While complainant has treated its petition as a petition for 
reconsideration of the order of May 22, 1958, new matters are 
alleged therein. It is apparent that complainant can only be 
petitioning for a rehearing of the proceeding in order to in- 
troduce such new matters into evidence, rather than for re- 
consideration of the order on the basis of the existing record. 
Accordingly, the order of May 22, 1958, is hereby vacated and 
the proceeding remanded to the Presiding Officer for rehear- 
ing for the limited purpose of receiving evidence concerning 
the value at destination of the onions contained in car ART 
28574, including the account sales. 
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Copies of the order shall be served upon the parties. 


(No. 5624) 


COLORADO POTATO GROWERS EXCHANGE v. JOSEPH P. CASTILLE. 
PACA Docket No. 7351. Decided September 19, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on June 18, 1958. Com- 
plainant seeks an award of reparation in the amount of $457.25, 
which is alleged to be the purchase price of a lot of potatoes 
sold by complainant to respondent on or about October 10, 
1957. 

A copy of the report of investigation prepared by the De- 
partment was served upon complainant on July 7, 1958. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on July 9, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant, Colorado Potato Growers Exchange, is a 
corporation whose address is 2401 Larimer Street, Denver, 
Colorado. 


2. Respondent is an individual, Joseph P. Castille, whose 
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address is Sunset, Louisiana. At the time of the transaction 
involved herein, respondent was not licensed under the act but 
was subject to license. 


3. On or about October 10, 1957, in the course of interstate 
commerce, complainant sold to respondent 50 100-pound sacks 
of U. S. No. 1, size A, washed and waxed McClure potatoes 
at $3.45 per cwt., and 85 100-pound sacks of U. S. No. 1, 
size A, unwashed McClure potatoes at $3.35 per cwt. or for a 
total purchase price of $457.25, delivered Sunset, Louisiana. 


4. On or about October 11, 1957, complainant shipped po- 
tatoes meeting the specifications of the contract by truck from 
Center, Colorado, to respondent at Sunset, Louisiana. Respond- 
ent accepted the shipment of potatoes. 


5. The total purchase price of the shipment of potatoes is 
$457.25. No part of this amount has been paid by respondent 
to complainant. 


6. The formal complaint was filed on June 18, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the purchase price 
of the shipment of potatoes is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $457.25, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $457.25, with interest thereon 
at the rate of 5 percent per annum from November 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 5625) 


D. M. STEELE & SON v. NATIONAL PRODUCE DISTRIBUTORS, INC. 
PACA Docket No. 6805. Decided September 19, 1958. 


Defense—Breach of Contract—New Agreement— 
Burden of Proof 


It is concluded that there was no breach of contract on the part of 
complainant and that respondent has failed to prove that the parties 
entered into a new agreement. Respondent is ordered to pay to 
complainant the amount claimed. 


Complainant pro se. Golbus & Golbus, of Chicago, Illinois, for respondent. 
Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed with the Department on 
April 10, 1956, it is alleged that complainant sold three car- 
loads of U. S. No. 1, Size A, potatoes to respondent for a total 
price of $2,048.25; that respondent’s agent at shipping point 
issued bills of lading and shipping instructions on the three 
carloads; and that respondent received and accepted the ship- 
ments but has paid only $187.88 of the purchase price, leaving 
a balance of $1,860.37 due and owing to complainant. 


A copy of the complaint and a copy of the report of inves- 
tigation prepared by the Department were served upon re- 
spondent on May 21, 1956. A copy of the report of investiga- 
tion was served upon complainant on the same date. Respond- 
ent filed an answer and counterclaim on June 5, 1956. 


Respondent contends that its agent bought three carloads 
of freshly loaded potatoes on June 9, 1955, but that complain- 
ant delivered three carloads of potatoes which had been loaded 
on June 8, and which had been subjected to intense heat with- 
out benefit of ice or refrigeration. Respondent contends that 
as a result of this mishandling, the potatoes arrived at destina- 
tion in a deteriorated condition and were not in suitable ship- 
ping condition. By way of counterclaim, respondent contends 
that because of complainant’s failure to deliver potatoes in 
suitable shipping condition, respondent was damaged in the 
amount of $2,205.41, 





914 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 17 A.D. 913 


A supplemental report of investigation, made at the request 
of counsel for respondent, was served on the parties on August 
6, 1956. 


An oral hearing was held at Chicago, Illinois, on July 18, 
1957. D. M. Steele appeared and testified for complainant. Re- 
spondent was represented by counsel, who presented the testi- 
mony of Dan Reitman and the deposition of Kenneth R. Gibson 
for respondent. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of D. M. Steele 
and D. M. Steele, Jr., doing business as D. M. Steele & Son, 
whose address is 1128 Glenwood Street, Delano, California. 


2. Respondent, National Produce Distributors, Inc.,, is a 
ccrporation whose address is 31 South Water Market, Chicago, 
Illinois. At the time of the transaction involved in this pro- 
ceeding, respondent was licensed under the act. 


3. On or about June 9, 1955, in the course of interstate 
commerce, complainant sold three carloads of potatoes to re- 
spondent, f.o.b. Delano, California. The contract did not specify 
a destination for any of the carloads. The car numbers, con- 
tents, and prices of the shipments were as follows: 


Car. No. No. Sacks Grade Unit Price Total 
PFE 38965 860 U. S. No. 1, Size A $2.00 $ 720.00 
PFE 65594 296 U. S. No. 1, Size A 2.00 592.00 

- 2 13 U. S. No. 2, Size A 1.25 16.25 
PFE 42748 860 U. S. No. 1, Size A 2.00 720.00 


$2,048.25 


4, Federal-State inspections were obtained on the three car- 
loads on June 8, 1955. The potatoes were certified to be of the 
grades specified in the contract. 


5. Respondent’s agent received and accepted the three car- 
loads of potatoes at shipping point and issued bills of lading 
and shipping instructions to the carrier on the shipments. All 
three shipments were billed to respondent at Kansas City, Mis- 
souri, via Southern Pacific and Union Pacific lines. In each 
case the icing ordered was “Initial ice Fresno reice West Lara- 
mie Rule 247.” 


6. Car PFE 38965 was diverted by respondent to Cleveland, 
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Ohio, where it arrived on June 16, 1955. A Federal inspec- 
tion on arrival at Cleveland showed the potatoes to contain 
from 5 to 30%, average 15% slimy soft rot. 


7. Respondent resold the potatoes in car PFE 38965 for the 
net amount of $78.38, which sum was remitted to complainant 
on or about June 29, 1955. Complainant accepted and retained 
the payment. 


8. Car PFE 65594 was diverted by respondent to St. Louis, 
Missouri, where it arrived on June 14, 1955. A Federal in- 
spection was made at St. Louis on June 16, 1955, which showed 
the potatoes to contain 5 to 30%, average 15% serious damage 
by slightly sunken discolored sticky areas and from 2 to 50%, 
average 15% soft rot, mostly leak, some slimy soft rot in 
various stages, mostly moderately advanced. 


9. Respondent resold the potatoes in car PFE 65594 for 
the net amount of $120.62. Respondent deducted the sum of 
$11.52 from these proceeds to cover the inspection charge on 
car PFE 42748, which is mentioned below, and remitted the 
net sum of $109.10 to complainant on or about June 29, 1955, 
which sum complainant accepted and retained. 


10. Car PFE 42748 was diverted by respondent to Worces- 
ter, Massachusetts, where it arrived on June 18, 1955. A Fed- 
eral inspection of the potatoes at Worcester, made on June 21, 
1955, showed 6 to 40%, average 30% damage by large sunken 
discolored areas and in addition from 8 to 12%, average 10% 
soft rot, generally well developed. 


11. On or about June 21, 1955, respondent abandoned the 
potatoes in car PFE 42748 to the carrier. A Federal inspection 
fee of $11.52 was incurred by respondent in the handling of 
this shipment and the same was deducted from the proceeds 
remitted to complainant in connection with PFE 65594 men- 
tioned above. 


12. Other than the payments mentioned in Findings of Fact 
No. 7 and No. 9, no further payments have been made on ac- 
count of this transaction. 


13. An informal complaint was filed with the Department 
on November 14, 1955, which was within 9 months after the 
cause of action accrued. 
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CONCLUSIONS 


The contract in question was made at about 9 a.m. on June 
9, 1955, after negotiations between respondent’s agent, Kenneth 
R. Gibson, and complainant’s D. M. (Buddy) Steele, Jr. Ac- 
cording to the evidence Gibson went to Steele’s office on the 
morning of June 9, 1955, to buy potatoes. Steele offered him 
the three carloads in question, which had been loaded the previ- 
ous day. Steele testified that he told Gibson two of the cars 
(PFE 42748 and PFE 38965) had been forwarded (“no billed’) 
to Fresno for icing and that the third car (PFE 65594) was 
still at the packing shed siding in Delano; that there was a 
discussion of quality and price; and that Gibson was shown 
copies of the inspection certificates on all three carloads. Tes- 
tifying by deposition, Gibson stated that he was told by Steele 
that “two cars purchased were in Fresno, California, being iced, 
which is the normal procedure for that district and that the 
third car was somewhere in the Southern Pacific yards in 
Delano, California” and that the cars “were purchased only on 
description of Buddy Steele and the yellow copy of inspection.” 
At 9 p.m. June 9, 1955, Gibson telephoned the Southern Pacific 
Company office in Bakersfield and ordered bills of lading issued 
on the three cars. All three cars were billed to respondent at 
Kansas City. As to each car the icing instructions specified in 
the bill of lading were “Initial ice Fresno reice West Laramie 
Rule 247.” 

The first defense asserted by respondent is that respondent 
bought three carloads of freshly loaded potatoes and that the 
potatoes delivered were not freshly loaded. It is sufficient to 
say that respondent’s agent, Gibson, knew at the time of pur- 
chase that the potatoes had been loaded the day before. Gibson 
says he saw the inspection certificates and these certificates 
show that the inspections were made between 4 p.m. and 8 p.m. 
on June 8, 1955. 

Respondent next contends that complainant allowed the cars 
to remain on track without ice and in high temperatures for a 
considerable period of time, contrary to representations and 
warranties made by complainant. As to the two cars repre- 
sented by Steele to have been no-billed to Fresno for icing, the 
record shows that one of these cars, PFE 42748, was iced at 
Fresno at 12:01 a.m. June 10, with 5,800 pounds of ice being 
placed in the bunkers, and the other car, PFE 38965, was iced 
at Fresno at 10 a.m. June 10, with 10,600 pounds of ice being 
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placed in the bunkers. Respondent’s counsel argues that the 
cars were not no-billed as represented. Further, respondent’s 
counsel asserts that the carriers will not ice cars unless in- 
structed to do so, which instructions are “usually given in 
writing.” Steele testified that he did no-bill the cars for icing 
at Fresno and Gibson stated that was normal procedure for 
that district. Steele did not say how the icing instructions were 
given but it is our understanding that written instructions were 
not required. We would also point out that Gibson bought these 
cars at 9 o’clock in the morning and verbally ordered the bills 
of lading issued at 9 o’clock that night, or 12 hours later. We 
have no doubt that there was a considerable delay in icing 
these cars and that the delay probably caused or contributed 
to the decay present on arrival, but we do not consider that 
complainant was responsible for that delay. There is no ex- 
planation as to why car PFE 42748 was only given half-stage 
icing at Fresno. We conclude that the two cars were no-billed 
as represented. 

Car PFE 65594 was admittedly at Delano at the time of sale. 
There was no representation that this car had been no-billed 
for icing. Whether the delay in icing this car was due to the 
12-hour delay in issuing the bill of lading does not appear, but 
as in the case of the other two cars, the delay probably caused 
or contributed to the decay present on arrival. Such delay is 
not shown to have been the fault of complainant. 


Respondent also contends that the potatoes in the three cars 
were not in suitable shipping condition when delivered to re- 
spondent. Both Steele and Gibson testified that no mention was 
made of any destination for these cars. It was understood that 
Gibson would bill the cars and in fact he did so. Since there 
was no destination or destinations specified in the contract, the 
suitable shipping condition rule is not applicable. Rydell Cali- 
fornia Potato Co. v. The Kaufman-Brown Potato Company, 
16 A.D. 1055; Daniel H. Hudson v. Battleground Farms, 17 
A.D. 177. 

In respondent’s brief filed after the hearing, respondent’s coun- 
sel contends that complainant warranted that the potatoes would 
be in sound condition on arrival. In an affidavit dated February 
8, 1956, which is a part of the report of investigation, Gibson 
stated that he purchased the potatoes upon Steele’s description 
of quality and “assurance of sound arrival.” In his deposition 
testimony, in response to inquiries concerning the negotiations 
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and the terms of the contract, Gibson said that he “purchased 
the cars as represented by Buddy Steele”; that he did not in- 
spect the cars; and that “All purchases were made F.O.B. Regu- 
lar Terms, unless otherwise stated.” There is no mention in 
Gibson’s deposition testimony of any warranty of sound arrival. 


It is true that Steele testified that it was normal practice in 
that area for shippers to make adjustments or take cars back 
in the event the cars arrived in unsatisfactory condition. A 
shipper’s liberal policy of making adjustments, presumably 
based on actual or probable defects in the goods for which the 
shipper is or may be liable, cannot be construed as a warranty 
of sound arrival. We do not understand Steele’s testimony to 
mean that he would have agreed to absorb the loss resulting 
from deterioration in transit under any and all circumstances, 
for example, if caused by the buyer’s negligence or error in 
judgment in ordering billing, routing, or protective service. We 
conclude that the evidence is insufficient to establish the exist- 
ence of a warranty of sound arrival. 

Finally, respondent contends that after the shipments arrived 
in poor condition complainant authorized respondent to handle 
the shipments for complainant’s account. This defense was 
not alleged in respondent’s answer (dated June 1, 1956) to the 
formal complaint but is asserted in the brief filed by respond- 
ent’s counsel after the hearing. In his affidavit of February 3, 
1956, to which we have previously referred and which is a part 
of the report of investigation, Gibson made the following state- 
ment: 

“When I was advised of troubles in these three cars of 
potatoes I notified Mr. Buddy Steele the principal owner and 
he advised me to do the best possible to make disposition, 
handling these potatoes for their account. I accordingly 
notified my Chicago Office via Telephone and Western 
Union.” 
Gibson’s telegram of June 16, 1955, to respondent reads, in part, 
as follows: 
“Reference PFE 65594 now St. Louis handle for shippers 
account advise .. .” 


This telegram, which was sent at the time of the transaction, 
tends to support Gibson’s statement in his affidavit, at least to 
the extent of the one car mentioned. No such instruction ap- 
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pears to have been given with reference to the other two cars 
in the several telegrams sent to respondent by Gibson at about 
this time. Respondent’s Dan Reitman testified that his office 
had frequent telephone conversations with Gibson and that 
Gibson gave instructions to handle the cars for the shipper’s 
account. Presumably Reitman meant that the instruction as 
to two of the cars was made in the course of these telephone 
conversations. The report of investigation contains a memo- 
randum dated January 19, 1956, in which W. A. Hilgeson re- 
ported on two conversations with Reitman concerning the com- 
plaint in this case. At that time Reitman appears to have 
claimed an authorization to handle for the shipper’s account on 
only one of the cars. In his deposition testimony, Gibson said: 


“When informed of trouble on these cars, I notified Mr. 
Buddy Steele, of Delano, California, of the extent of decay 
shown at time inspections were made at destination. Also, 
offered to release all cars involved, back to D. M. Steele & 
Son, to do as they liked with cars, to minimize their loss. 
At that time, I was advised that National Produce Dis- 
tributors, Inc. should handle all cars to best possible ad- 
vantage and advise final disposition, which we did and 
later notified D. M. Steele & Son of sales completed on 
cars or cars abandoned to railroad in order to save freight 
on cars in poor condition.” 


Steele testified that about a week or 10 days after the cars 
were shipped Gibson called him on the telephone and told him 
“I think we have got trouble in these cars.” According to 
Steele, he told Gibson to get substantiating papers and let him 
know immediately; that he heard nothing more from Gibson 
about the cars until he received the account sales; and that he 
did not give anyone permission to sell the cars for his account. 
On cross-examination Steele repeated that he did not give Gib- 
son authority to handle the cars for his account. Steele ex- 
plained that if he was going to turn a trouble car over to any- 
one he would have turned it over to some other firm, not to re- 
spondent, because he felt that one of the firms he usually worked 
with could do a better job for him. Steele admitted receiving 
respondent’s accountings dated June 29, 1955, on the three 
cars, showing net proceeds of $187.48, and that he accepted re- 
spondent’s payment of that amount. Other than Steele’s state- 
ment that he notified Gibson upon receipt of the accountings 
that “‘ I didn’t sell those to be handled for my account,” there 
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is no evidence that complainant made any objection to respond- 
ent or claim for further payment until November 14, 1955. In 
considering the implication to be drawn from complainant’s 
delay in asserting its claim, we point out that in respondent’s 
answer dated June 1, 1956, no mention is made of an agree- 
ment that respondent was to handle the cars for the shipper’s 
account. In taking Gibson’s deposition, respondent did not ask 
him a single question about any such agreement. Gibson’s depo- 
sition statement quoted above was in response to a general 
question whether he had any further statement to make. 


Much of the evidence mentioned above on the issue of an 
agreement to handle for the shipper’s account is subject to 
more than one interpretation, or only inferentially supports 
the conclusion for which it was advanced. In the final analysis, 
our decision must rest primarily on the testimony of the two 
people, Steele and Gibson, who are said to have made the agree- 
ment. Steele denies that he agreed to have respondent handle 
the shipments for complainant’s account. Gibson made two 
statements, the first, in his affidavit, where he said that Steele 
advised him to handle the potatoes for complainant’s account, 
and the second, in his deposition, where he said that Steele ad- 
vised him that respondent “should handle all cars to best pos- 
sible advantage and advise final disposition.” Both statements 
cannot be true, for they have entirely different meanings. The 
first statement supports the claimed new contract, but the 
second statement denies any such agreement. We interpret 
Gibson’s deposition statement to mean that Steele told him 
to have respondent sell the potatoes in the three cars to the 
best advantage and then report to him (Steele) the results of 
the sales, the implication being that Steele would then consider 
what adjustment, if any, he would make. This was not even 
an agreement to make an adjustment. 

Since respondent is contending that a new agreement was 
made, the burden is upon respondent to prove the agreement 
by a preponderance of the evidence. In the face of Steele’s un- 
equivocal denial and the inconsistency in Gibson’s statements, 
we conclude that respondent has not sustained the burden of 
proving that Steele agreed to a new contract whereby respond- 
ent was to handle the potatoes for complainant’s account. 

The contract price of the three carloads of potatoes was 
$2,048.25. Respondent has paid complainant $187.48. Respond- 
ent’s failure to pay promptly to complainant the balance due 
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of $1,860.77 is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $1,860.77, with 
interest. Since there is no proof of any breach of the contract 
by complainant, respondent’s counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,860.77, with interest there- 
on at the rate of 5 percent per annum from July 1, 1955, until 
paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5626) 


VAUGHN-GRIFFIN PACKING Co. v. UNITED PRODUCE DISTRIBU- 
ToRS, INC. PACA Docket No. 7331. Decided September 22, 
1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on June 5, 1958. Com- 
plainant seeks an award of reparation in the amount of $2,- 
812.50, which is alleged to be due in connection with the sale 
of a carload and a truckload of citrus fruit by complainant to 
respondent during December 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 13, 1958. On that same date a copy of the 
report of investigation was served upon complainant. 
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At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Vaughn-Griffin Packing Co., is a corporation 
whose address is Howey-in-the-Hills, Florida. 


2. Respondent, United Produce Distributors, Inc., is a cor- 
poration whose address is Post Office Box 694, Orlando, Florida. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


38. On or about December 12, 1957, in the course of inter- 
state commerce, complainant sold to respondent a carload of 
citrus fruit for $1,228, f.o.b. shipping point in the State of 
Florida. On December 12, 1957, complainant shipped a carload 
of citrus fruit meeting the specifications of the contract from 
Howey-in-the-Hills, Florida, to respondent at Waycross, Georgia. 
Respondent accepted the carload of citrus fruit. 


4. On or about December 14, 1957, in the course of inter- 
state commerce, complainant sold to respondent a truckload of 
citrus fruit for $1,584.50, f.o.b. shipping point in the State of 
Florida. On December 14, 1957, complainant shipped a truck- 
load of citrus fruit meeting the specifications of the contract 
from Ocoee and Howey-in-the-Hills, Florida, to Richmond, Vir- 
ginia. Respondent accepted the truckload of citrus fruit. 


5. The total purchase price of the two shipments of citrus 
fruit is $2,812.50. No part of this amount has been paid by 
respondent to complainant. 


6. The formal complaint was filed on June 5, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
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sion of the facts alleged in the complaint, as provided.in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the amount due 
in connection with the sale of the two shipments of citrus fruit 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $2,812.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,815.50, with interest there- 
on at the rate of 5 percent per annum from January 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5627) 


THE AUSTER COMPANY, INC. v. BASKET FRUITS. PACA Docket 
No. 6695. Decided September 23, 1958. 


Joint Account Agreement—Counterclaim— 
Damages 


Complainant’s allegation that respondent breached the contract by ship- 
ping prunes other than those specified by the contract is without 
merit and the complaint is dismissed. Complainant’s refusal to accept 
the balance of the prunes purchased by respondent under the joint 
account agreement was a violation of the act and respondent is 
awarded damages. 

Golbus & Golbus, of Chicago, Illinois, for complainant. Donart & Donart, 
of Weiser, Idaho, for respondent. Mr. John C. Chernauskas, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By formal complaint filed on December 9, 1955, and 
amended complaint filed February 27, 1956, complainant seeks 
to recover $1,437.30, alleged to be the amount of damages sus- 
tained by it in a joint account transaction between the parties 
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covering prunes shipped to complainant by respondent in Au- 
gust 1954. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on January 5, 1956. A copy of the report of inves- 
tigation was served upon complainant’s attorneys on the same 
date. Respondent filed an answer and counterclaim on January 
25, 1956, and a copy of the amended complaint filed February 
27, 1956, was served upon respondent’s attorneys on March 13, 
1956. Complainant’s reply to the counterclaim was filed on 
February 9, 1956. 

Respondent admits that a joint account transaction was en- 
tered into by the parties for the purchase and sale of approxi- 
mately 15 cars of prunes, but denies that the prunes were all to 
come from the same grower or acreage as contended by the 
complainant. Respondent denies liability to complainant and 
claims instead that complainant is indebted to respondent for 
damages in the amount of $2,347.34. 

An oral hearing at Yakima, Washington, was requested by 
respondent at the time of filing his answer and counterclaim. 
The oral hearing was subsequently waived by the parties after 
depositions were taken and filed on behalf of both complainant 
and respondent. Thereafter, the evidence was submitted under 
the shortened method of procedure provided for in section 47.20 
of the rules of practice. Pursuant to such procedure, complain- 
ant filed an opening statement and respondent filed an answer- 
ing statement. Complainant filed a statement in reply, which 
concluded the submission of evidence. 


FINDINGS OF FACT 


1. Complainant, The Auster Company, Inc., is a corporation 
whose address is 51 South Water Market, Chicago, Illinois. At 
the time of this transaction, complainant was licensed under 


the act. 


2. Respondent is an individual, Gilbert J. Peterson, doing 
business as Basket Fruits, whose address is P. O. Box 1250, 
Yakima, Washington. At the time of this transaction, respond- 
ent was licensed under the act. 


8. On or about June 29, 1954, in the course of interstate 
commerce, complainant and respondent entered into an agree- 
ment whereby respondent was to purchase for the joint account 
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of the parties approximately 15 cars of prunes consisting of 
about 12 cars regular Italians and 3 cars Demaris, Washington 
No. 1 grade, Top Basket brand, excellent quality, to be packed 
in ring-faced half-bushel tubs, at a price of $2.80 per half 
bushel, f.o.b. Yakima, Washington. The agreement provided 
for shipment of the prunes when ready from Yakima and/or 
Prosser, Washington, to complainant, beginning about August 
20 or earlier if possible. Under the agreement, complainant was 
to sell the prunes for the joint account of the parties, with 
profits or losses to be divided equally between them. Complain- 
ant agreed to and made an advance of $300 per car to respond- 
ent. 


4. At 11:48 A.M. on June 29, 1954, respondent sent com- 
plainant a wire reading in part as follows: “PER TELEPHONE 
CONVERSATION, BOUGHT CROP ESTIMATED 12 CARS 
REGULAR ITALIANS 3 CARS DEMARIS EARLY DIS- 
TRICT, EXCELLENT QUALITY, COST US $2.80 FOB CARS. 
TOP BASKET BRAND, RING FACED HALF BUSHELS. 
JOINT YOU $2.80 FOB $300 CAR ADVANCE, $200 PER CAR 
NOW, BALANCE IF AND WHEN DEMANDED BY US.” On 
the same date, June 29, respondent prepared and mailed to 
complainant a Standard Confirmation of Sale, setting forth the 
terms of the contract in detail. This was signed by both parties. 


5. Pursuant to the joint account agreement, respondent 
shipped from Yakima, Washington, to complainant at Chicago, 
Illinois, 6 cars of prunes as follows: August 12, 1954, car MDT 
10994; August 14, 1954, MDT 10065; August 16, 1954, SFRD 
9512; August 23, 1954, MDT 11694; August 24, 1954, NRC 
16605; August 25, 1954, SFRD 13716. 


6. Complainant accepted the 6 cars of prunes upon arrival 
at destination, disposed of them, accounted to respondent on a 
joint account basis, and remitted to respondent complainant’s 
share of the losses as follows: car MDT 10994 $44.59; MDT 
10065 $3.07; SFRD 9512 $384.16; MDT 11694 $238.67; NRC 
16605 $106.57; SFRD 13716 $213.14, amounting to a total loss 
to each of the parties of $990.20 on the 6 cars of prunes. 
Thereafter, on or about August 30, 1954, respondent sold one 
car of prunes, No. NRC 19205, and accounted to compleinant 
on the basis of the joint account agreement. 


7. On August 21, 1954, complainant addressed a letter to 
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respondent setting forth its version of the agreement between 
the parties in the following language: “We wish to reiterate 
now in writing that this is one particular crop of prunes esti- 
mated to produce three Demaris and twelve Italians at a cost 
of $2.80 per half bushel. We are joint account with you split 
up and down on this one particular crop and none others 
apart from the Basket Fruit Orchard of course.” At 10:05 
A.M., August 25, respondent replied to that letter by telegram, 
reading in part as follows: “REFERRING TO CONTRACT 
ENTERED JUNE 29TH FOR 12 CARS ITALIANS, THREE 
CARS DEMARIS AT $2.80. WE THINK TOO LATE CHANGE 
CONTRACT NOW. HAD YOU SENT THIS LETTER EARL- 
IER WE COULD HAVE RESOLD WITHOUT LOSS. THERE- 
FORE WE EXPECT YOU TO GO THROUGH BASIS OUR 
CONTRACT JUNE 29TH.” At 11:59 A.M., August 25, com- 
plainant wired respondent as follows: “ANSWERING OUR 
CONTRACT PROVIDED FOR A CROP ESTIMATED 12 
CARS ITALIANS 3 CARS DEMARIS. WE WILL ACCEPT 
PRUNES ONLY FROM THAT PARTICULAR CROP FOR 
WHICH WE CONTRACTED IN ACCORDANCE WIRE JUNE 
29TH. WE SATISFIED WE CONTRACTED ONLY FOR A 
CERTAIN CROP AND NOT A NUMBER OF CROPS.” No 
further shipments of prunes were made under the agreement 
following the above exchange of telegrams. 


8. On or about September 10, 1954, complainant sent a 
telegraphic request to respondent for the return of the $3,000 
deposit which complainant had advanced at the outset of the 
transaction. On September 14, 1954, respondent returned the 
deposit to complainant. 


9. An informal complaint was filed on March 23, 1955, 
which was within 9 months after accrual of the causes of action 
herein alleged. 


CONCLUSIONS 


The dispute in this proceeding involves an interpretation of 
the contract entered into by the parties. Complainant contends 
that the joint account agreement was for the procurement and 
resale of “one particular crop” of prunes, presumably to be 
purchased from one grower or from one particular orchard or 
acreage. It is respondent’s contention that no one particular 
crop of prunes was discussed or agreed upon, but rather that 
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it was anticipated the prunes would have to be obtained from 
several growers in order to supply the excellent quality called 
for by the contract. 


In support of its claims, complainant relies heavily upon the 
confirming wire received from respondent on June 29, 1954, 
which is quoted in Finding of Fact No. 4, particularly upon 
the use of the word “crop.” Respondent states that the word 
“crop” was a typographical error, in that the letter “s”’ was 
omitted, which otherwise would have resulted in the language, 
“ bought crops estimated at 12 cars,” etc. Complainant’s entire 
case is based upon the theory that respondent was to procure 
about 15 cars of prunes of a certain crop of one grower and 
waich were grown on a specific acreage, and not from various 
growers and acreages. Complainant makes no attempt, how- 
ever, to identify the certain “crop” upon which it relies as the 
origin of the prunes, beyond the statement that respondent told 
complainant “he was offered a particular crop of prunes.” 


Respondent’s version of the contract appears to be supported 
by the Standard Confirmation of Sale issued on June 29, 1954. 
Complainant admits in its deposition testimony that the terms 
contained in the Standard Confirmation of Sale were in ac- 
cordance with the telephone conversations between the parties, 
and with the telegraphic confirmation previously sent by re- 
spondent to complainant. This confirmation of sale was signed 
by both complainant and respondent and a notation is printed 
on the face of the document to the effect that, “This Standard 
Confirmation of Sale as authenticated by the buyer and broker 
or salesman shall constitute the complete contract of sale.” 
Under “Specifications”, the Standard Confirmation of Sale con- 
tains the following: “About 12 Cars regular Italians, 3 cars 
Demaris. Early district, excellent quality. Washington +1 
grade, ringfaced in tub half-bushels with liners caps, fringes, 
ribbons, Top Basket Brand at $2.80 per half-bushel joint ac- 
count, split up or down. Either buyer or seller to get confir- 
mation of other party before confirming sale, unless sold on 
auction. Either buyer or seller may sell subject to approval of 
other party, but must wire or telephone the other party day 
sale is made.” Nothing in the quoted specifications indicates 
that the prunes were to come from any particular grower’s 
orchard or from any certain “crop” as the term applies to a 
specified orchard or acreage. The Standard Confirmation of 
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Sale also showed shipment was to be from Prosser or Yakima, 
Washington, early district, which is a rather strong indication 
that the parties expected the prunes would be obtained from 
different sources. 


The Standard Confirmation of Sale which was issued to the 
parties was signed by them, evidencing their agreement to the 
details of the contract stated therein. Since this document on 
its face states that it constitutes the complete contract of sale, 
we conclude that the contract provided for the joint account 
purchase and sale of about 12 cars of regular Italian prunes 
and 3 cars Demaris, early district, excellent quality, Top 
Basket brand, Washington No. 1 grade, at a cost of $2.80 per 
half-bushel tub, profits or losses to be split equally between 
the parties. We also conclude that the contract did not specify 
a particular grower, crop, orchard, or acreage from which the 
prunes were to be procured and that the prunes shipped by 
respondent to complainant complied with contract specifications. 
It is also to be noted that complainant at no time registered 
any complaint that the prunes shipped by respondent were not 
of the excellent quality required by the contract, nor is there 
any evidence upon which to base a conclusion that complainant 
was damaged as a result of the prunes having been obtained 
from more than one grower. It is conceivable that the losses 
sustained on the 6 shipments can more likely be attributed to 
the market decline referred to by the parties rather than the 
causes alleged by complainant. 

In view of the above conclusions, complainant’s claim for 
damages, based upon its allegation that respondent breached 
the contract by shipping complainant prunes other than those 
specified by the contract, is without merit. We conclude that 
complainant’s refusal to accept the balance of the prunes pur- 
chased by respondent pursuant to the joint account agreement 
was a violation of section 2 of the act. It follows that the 
complaint should be dismissed. 


We turn now to respondent’s counterclaim for damages. Pur- 
suant to the joint account contract, respondent purchased what 
he estimated to be 15 cars of prunes, but which actually packed 
as only 12 cars. Thereafter, and subsequent to August 25, 1954, 
the date on which complainant refused to accept further ship- 
ments under the joint account contract, respondent purchased 
three additional cars of prunes. In his brief, however, respond- 
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ent specifically waived his right to any damage resulting from 
the resale of these three cars, inasmuch as they were purchased 
after complainant refused to accept further shipments. Ac- 
cordingly, we will exclude these three cars from our considera- 
tion of respondent’s claim for damages. 


Of the 12 cars of prunes purchased by respondent prior to 
August 25, 1954, six were accepted by complainant and one was 
sold by respondent, settlement on these seven cars being made 
between the parties in accordance with the joint account con- 
tract. The remaining five cars were refused by complainant 
and were subsequently resold by respondent. Respondent states 
that in order to make the best possible resale of the prunes, it 
was necessary to sell them in smaller quanties, such as 12- 
pound lugs, rather than half bushel tubs, and to sell them to 
small merchants as a part of mixed cars of fruit. These sales 
by respondent appear to be reasonable and proper under the 
circumstances. The five cars of prunes amounted to approxi- 
mately 122,112 pounds, or 4,070 half bushels, a half bushel be- 
ing approximately 30 pounds. The joint cost of these prunes, 
under the parties’ joint account contract, was $2.80 per half 
bushel, making a total joint cost for the 4,070 half bushels of 
$11,396. The evidence of record shows that respondent received 
a total gross price of $10,599.60 on the resale of the prunes. 
In addition, respondent paid 2.5¢ per lug brokerage in making 
the resale, or a total of $254.40 for the 10,176 12-pound lugs 
sold. Deducting the brokerage from the gross amount of $10,- 
599.60 received for the prunes shows net proceeds from the 
resale amounting to $10,345.20. When we deduct this sum 
from the total joint cost of $11,396.00, we find a loss of $1,- 
050.80 incurred on the resale of the five cars of prunes. Re- 
spondent had also claimed as an expense of the resale, the ad- 
ditional cost incurred in packing the prunes in lugs, which 
hold a smaller quantity, rather than in half bushel containers. 
However, respondent has failed to submit evidence to support 
this expense and which would allow us to compute the difference 
in cost between the two containers. Accordingly, this expense 
was not considered in computing the amount of the loss. Under 
the joint account agreement, complainant is liable for one half 
of the above loss. Respondent, therefore, should be awarded 
reparation against complainant in the amount of $525.40, plus 


interest. 
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ORDER 


The complaint is hereby dismissed. 

Within 30 days from the date of this decision, complainant 
shall pay to respondent, as reparation, the sum of $525.40, with 
interest thereon on the rate of 5 percent per annum from 
October 1, 1954, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5628) 


DIAMOND FRUIT COMPANY v. UNITED PRODUCE DISTRIBUTORS, 
Inc. PACA Docket No. 7333. Decided September 23, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on April 9, 1958. 
Complainant seeks an award of reparation in the amount of 
$3,408.30, which is alleged to be due in connection with the 
sale of three truckloads of mixed grapefruit and oranges by 
complainant to respondent during January 1958. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 14, 1958. A copy of the report of inves- 
tigation was served upon complainant on June 18, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such 
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notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Margaret 
Scott Turnbull and Tom Turnbull, doing business as Diamond 
Fruit Company, whose address is Post Office Box 1379, Winter 
Haven, Florida. 


2. Respondent, United Produce Distributors, Inc., is a cor- 
poration whose address is Post Office Box 694, Orlando, Florida. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On January 2, 6, and 7, 1958, in the course of interstate 
commerce, complainant sold to respondent three truckloads of 
mixed grapefruit and oranges for a total purchase price of 
$3,524.80, less brokerage in the amount of $116.50 or for a net 
amount of $3,408.30, f.o.b., Winter Haven, Florida. 


4. On January 4, 7, and 8, 1958, complainant shipped three 
truckloads of mixed grapefruit and oranges meeting the speci- 
fications of the foregoing contracts from Winter Haven, Florida, 
to respondent at Orlando, Florida. Subsequently the three ship- 
ments of mixed grapefruit and oranges were transported to 
points in the States of Georgia, North and South Carolina. 
Respondent accepted the three shipments of mixed grapefruit 
and oranges. 


5. The total purchase price of the three truckloads of mixed 
grapefruit and oranges less the brokerage is $3,408.30. No 
part of this amount has been paid by respondent to complainant. 


6. The formal complaint was filed on June 5, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as proved in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the amount due 
in connection with the sale of the three truckloads of mixed 
grapefruit and oranges is in violation of section 2 0: the act. 
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Complainant should be ewarded reparation in the amount of 
$3,408.30, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,408.30, with interest there- 
on at the rate of 5 percent per annum from February 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5629) 


DEKLE BROKERAGE COMPANY, INC. v. DIXIE PRODUCE Co. PACA 
Docket No. 7348. Decided September 24, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on June 19, 1958. Com- 
plainant seeks an award of reparation in the amount of $1,- 
724.25, which is alleged to be the total purchase price of seven 
trucklots of fruits and vegetables sold by complainant to re- 
spondent during December 1957 and January 1958. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on July 5, 1958. A copy of the report of investiga- 
tion was served upon complainant on July 8, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
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would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Dekle Brokerage Company, Inc., is a-cor- 
poration whose address is Post Office Box 422, Mobile, Alabama. 


2. Respondent is a partnership composed of Raymond 
Sinopoli and Himbert J. Sinopoli, doing business as Dixie 
Produce Co., whose address is 3319—15th Street, Gulfport, 
Mississippi. At the time of the transactions involved herein, 
respondent was licensed under the act. 


3. During December 1957 and January 1958, in the course 
of interstate commerce, complainant sold to respondent seven 
trucklots of fruits and vegetables for a total purchase price of 
$1,724.25, f.o.b., Mobile, Alabama. 


4, During December 1957 and January 1958, complainant 
loaded fruits and vegetables meeting the specifications of the 
contracts on respondent’s trucks at Mobile, Alabama. The ship- 
ments were thereafter transported to Gulfport, Mississippi. 
Respondent accepted the seven trucklots of fruits and vegetables. 


5. The total purchase price of the seven trucklots of fruits 
and vegetables is $1,724.25. No part of this amount has been 
paid by respondent to complainant. 


6. A formal complaint was filed on June 19, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the total purchase 
price of the seven trucklots of fruits and vegetables is in vio- 
lation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $1,724.25, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $1,724.25, with interest there- 
on at the rate of 5 percent per annum from February 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5630) 


ESTRELLA FRUIT SHIPPING CORPORATION v. AUTO PORT WHOLE- 
SALE & RETAIL PRODUCE CENTER. PACA Docket No. 7315. 
Decided September 26, 1958. 


Failure to Pay—Admission of Liability 


Respondent, who admits the allegations set forth in the complaint, is 
ordered to pay to complainant the amount claimed. 


Complainant and respondent, pro se. Mr. James V. Wright, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on May 19, 1958, com- 
plainant alleges a sale to respondent of one truckload of ba- 
nanas, which was delivered to and accepted by respondent with- 
out complaint. The complainant further alleges that respondent 
failed to pay the agreed purchase price of the bananas, $1,- 
264.64, for which amount reparation is sought in this proceed- 
ing. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on June 10, 1958. A copy of the report of investiga- 
tion was served upon complainant on June 9, 1958. Respondent 
filed an answer to the complaint on June 19, 1958, admitting 
the allegations set forth in the complaint. Inasmuch as respond- 
ent has admitted in his answer both the facts and the sum due 
and owing as set forth in the complaint, the issuance of an 
order without further procedure is appropriate. 
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FINDINGS OF FACT 


1. Complainant, Estrella Fruit Shipping Corporation, is a 
corporation whose address is 411 Decatur Street, New Orleans, 
Louisiana. 

2. Respondent is an individual, Vick Posateri, doing busi- 
ness as Auto Port Wholesale & Retail Produce Center, whose 
address is 1900 First Avenue, Rock Island, Illinois. At the 
time of the transaction involved herein respondent was licensed 
under the act. 


8. On or about January 15, 1958, in the course of interstate 
commerce, complainant sold to respondent one truckload, or 
16,640 pounds of green bananas, at $7.50 per hundredweight, 
f.o.b. loading point, New Orleans, Louisiana, plus $16.64 wharf- 
age fee, for a total purchase price of $1,264.64. 


4. On or about January 18, 1958, at New Orleans, Louisi- 
ana, bananas meeting contract requirements were loaded onto 
a truck owned by Posateri Bros., Rock Island, Illinois, who 
accepted the shipment without complaint. 


5. Respondent has made payments to complainant on account 
of this transaction in the total amount of $364.64, leaving a 
balance due and owing of $900. 


6. The formal complaint was filed on May 19, 1958, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent, in his answer, admits that he is indebted to, and 
has failed to pay to complainant the balance of the purchase 
price of the truckload of bananas involved herein. 

The contract purchase price of the truckload of bananas is 
$1,264.64. Of this amount, respondent has paid to complainant 
$364.64, leaving a balance due and owing of $900. This fact 
was established by a supplemental investigation conducted by 
the Department, with a report of such investigation being served 
on the parties on August 18, 1958. A copy of the report is 
contained in the record and under the rules of practice (7 CFR 
47.7), is automatically a part of the evidence in this proceeding. 


The failure of respondent to pay the balance of the purchase 
price of the truckload of bananas is a violation of section 2 
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of the act. Accordingly, reparation in the amount of $900, with 
interest, should be awarded to complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $900, with in- 
terest thereon at the rate of 5 percent per annum from Feb- 
ruary 1, 1958, until paid. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5631) 


WADE HATCHER AND D. C. HOLLAND v. PRE-PAC Foop Co. PACA 
Docket No. 7361. Decided September 26, 1958. 


Failure to Pay—Admission of Liability 
The inability of respondent to pay the admitted indebtedness is no defense 
in this proceeding. Respondent is ordered to pay to complainant the 
amount due. 


Complainant and respondent, pro se. Mr. James V. Wright, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on July 14, 1958, complain- 
ant alleges that it sold to respondent one truckload of green 
tomatoes in January 1958, that complainant delivered tomatoes 
in compliance with the contract and that respondent accepted 
the shipment but has failed to pay a balance due and owing 
on the purchase price of $3,660. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on July 31, 1958. A copy of the report of investigation 
was served upon complainant on August 4, 1958. Respondent’s 
answer to the formal complaint was in the form of a letter 
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received by the Department on August 22, 1958, in which he 
admitted liability to complainant for the indebtedness claimed. 






FINDINGS OF FACT 





1. Complainant is a partnership composed of Munsey Wade 
Hatcher and Dorris Consler Holland, doing business as Wade 
Hatcher and D. C. Holland, whose address is P. O. Box 838, 
Homestead, Florida. 







2. Respondent is an individual, Frank Wildman, doing busi- 
ness as Pre-Pac Food Co., whose address is 317 North Broad- 
way, Milwaukee, Wisconsin. At the time of this transaction, 
respondent was licensed under the act. 


3. On or about January 24, 1958, in the course of interstate 
commerce, complainant sold to respondent one truckload or 525 
wirebound crates, of mature green tomatoes, combination grade, 
approximately 80% U.S. No. 1 quality, in the sizes and at the 
prices set forth below, f.o.b. shipping point in the State of 
Florida: 













No. Price per 
Crates Sizes Crate Total 
44 5 x6 $12.00 $ 528.00 
91 6 x 6 12.00 1,092.00 
310 @x=7 10.00 3,100.00 








80 5.50 440.00 








$5,160.00 





4. The shipment in question was federally inspected at load- 
ing point, Florida City, Florida, on January 24, 1958, at 7 p.m., 
with the following pertinent information being noted on the 
certificate of inspection: 







Inspection Point: Florida City, Fla. 
Inspection Begun: 4:00 p.m. January 24, 1958 
Completed: 7:00 p.m. January 24, 1958 
Product: Fresh tomatoes, mature Green 

No. Packages: 525 


Type & Size of Container: New wirebound crates 
Packed for 60 Ibs. net 


Grade: U. S. Combination, average approximately 80% 
U. S. No. 1 quality 
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5. The tomatoes represented by the certificate of inspection 
referred to in Finding of Fact 4 met contract requirements and 
were loaded onto respondent’s truck at Florida City, Florida, 
on January 24, 1958. The shipment was transported by re- 
spondent to Milwaukee, Wisconsin. Respondent accepted the 
shipment without complaint. 


6. The contract price of the shipment in question is $5,160, 
of which sum respondent has paid to complainant $1,500, leav- 
ing a balance due and owing of $3,660. 


7. The formal complaint was filed on July 14, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent does not deny that he is indebted to complainant 
for the purchase price of the truckload of tomatoes. In fact, 
respondent states in the letter which constitutes his answer to 
the complaint, that: 


“The amount that I owe is correct. .. 
zs kek ke 


“TI never did say I did not owe the money. Never have said 
I would not pay. I am in a position that I just cannot pay 
at present, but given a chance and time, I know it will be 
taken care of in full.” 


The inability of respondent to pay an admitted indebtedness 
is no defense in an action by complainant for the purchase price. 
E. A. Brown v. Manas Brothers, Inc., 17 A. D. 645. Respond- 
ent’s failure to pay the balance of the purchase price of the 
shipment of tomatoes involved herein is a violation of section 2 
of the act. Reparation should be awarded complainant in the 
amount of $3,660, with interest. 


ORDER 


Within 30 days from the date hereof, respondent shall pay 
to complainant, as reparation, the sum of $3,660, with interest 
thereon at the rate of 5 percent per annum from February 1, 
1958, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 5632) 


R. Patt BROKERAGE v, SPRACALE FRUIT COMPANY. PACA 
Docket No. 7242. Decided September 26, 1958. 


Accord and Satisfaction—Dismissal 
Complainant’s acceptance of respondent’s check constituted an accord and 
satisfaction and respondent is not indebted to complainant in any 
amount. The complaint is dismissed. 
Mr. Alexander A. Notopoulus, of Altoona, Pennsylvania, for complainant. 


Nelson & Campbell, of Altoona, Pennsylvania, for respondent. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on December 2, 1957, com- 
plainant seeks to recover $287.73, being the balance of the 
purchase price of a carload of potatoes sold and delivered to 
respondent in March 1957. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on January 15, 1958. On the same date, a copy of the 
report of investigation was served upon complainant. Respond- 
ent filed an answer to the complaint on March 19, 1958, deny- 
ing liability to complainant in any amount. Respondent pleads 
as an affirmative defense an accord and satisfaction resulting 
from complainant’s acceptance of respondent’s check tendered 
in full settlement. 


The amount claimed in this proceeding is under $500 and the 
issues are determined under the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Pursuant 
to such procedure, complainant filed an opening statement on 
May 7, 1958. Respondent requested that its answer, with at- 
tached exhibits, be considered as its answering statement. 


FINDINGS OF FACT 


1. Complainant is an individual, Robert Patt, doing business 
as R. Patt Brokerage, whose address is Box 245, Altoona, Penn- 
sylvania, 
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2. Respondent is a partnership composed of Anthony Samuel 
Spracale and Charles Henry, Jr., doing business as Spracale 
Fruit Company, whose address is 46 Eighteenth Street, Pitts- 
burgh, Pennsylvania. At the time of the transaction involved 
herein, respondent was licensed under the Act. 


3. On or about March 9, 1957, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of Maine Katahdin potatoes consisting of 300 50- 
pound bags, U. S. No. 1, 214 inch minimum, at $1.421%4 per 
bag and 2600 10-pound bags, U. S. No. 1, 244 inch minimum, 
at $.3114 per bag, delivered at Pittsburgh, Pennsylvania, for a 
total net invoice price of $711.31. 


4. A carload of U. S. No. 1, 214 inch minimum, Katahdin 
potatoes was shipped in car BAR 8334 on March 7, 1957, from 
Fort Fairfield, Maine, by L. E. Rand Company, Inc. to com- 
plainant at Altoona, Pennsylvania. Complainant sold the car 
of potatoes to Tony Rubino at Greensburg, Pennsylvania, who 
rejected the shipment. The potatoes were subsequently resold 
to respondent as set forth in Finding of Fact No. 3. 


5. Respondent accepted the potatoes in car BAR 8334 upon 
arrival, but complained because they were packed in vent-vue 
bags instead of solid bags, and requested an allowance on the 
shipment. The shipper granted complainant an alowance of $50 
on the car, but complainant refused to grant respondent any 
allowance. 


6. On April 8, 1957, respondent forwarded its check to com- 
plainant in the amount of $423.58, which was accompanied by 
a letter stating that the check was “covering full payment car 
Potatoes, BAR 8334.” Complainant accepted and cashed the 
check, inserting in the endorsement the words “In Partial Pay- 
ment of Account.” 


7. The formal complaint was filed on December 2, 1957, 
which was within 9 months after accrual of the cause of action 
herein alleged. 


CONCLUSIONS 


The only dispute as to the terms of the contract between the 
parties relates to the type of bags in which the potatoes were 
to be packed. Respondent contends that the agreement called 
for packing in solid bags. Complainant, on the other hand, calls 
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attention to the Brokers Standard Memorandum of Sale show- 
ing “50+ VV” bags, and states that VV means Vent-Vue bags. 
Respondent contends that the memorandum of sale, which is 
dated March 22, 1957, is back-dated to the date of the transac- 
tion, March 9, 1957, and that the memorandum of sale was not 
issued until eight days after arrival of the potatoes at destina- 
tion and after receipt of respondent’s complaint concerning the 
bags in which the potatoes were packed. Complainant does not 
specifically deny the back-dating of the memorandum of sale, 
probably in view of the issuance date of March 22, but merely 
states that respondent “is taking a good bit for granted in 
assuming ‘the back-dated Patt confirmation’ was not made up 
the day it was confirmed.” If, in fact, the memorandum of sale 
was made up on the day the transaction was confirmed, which 
was March 9, 1957, we can see no explanation for dating the 
memorandum March 22, 1957. Since there is evidence in the 
report of investigation indicating that potatoes in Vent-Vue 
bags were very hard to sell in the Pittsburgh market, we think 
it unlikely that respondent would have agreed to purchase the 
potatoes in Vent-Vue bags. We conclude, therefore, that the 
parties understood the potatoes were to be packed in solid bags. 


The purchase price of the carload of potatoes was $711.31. 
Respondent sent complainant its check in the amount of $423.58, 
accompanied by a letter dated April 8, 1957, which explained 
that $287.73 had been deducted from the invoice price, con- 
sisting of the $50 allowance granted to complainant by the 
shipper and damages of $237.73 sustained by respondent in a 
prior transaction with complainant involving a shipment of 
onions. It is unnecessary to determine whether respondent was 
entitled to make the foregoing deductions in view of the con- 
clusion reached hereinafter. 

In this case, respondent’s plea of accord and satisfaction 
appears to be well taken. In order to sustain a plea of accord 
and satisfaction, there must have been a bona fide dispute be- 
tween the parties to the transaction. Although there is no dis- 
pute concerning the potatoes, the file shows there was a dis- 
pute as to what the contract provided with respect to the type 
of bags in which the potatoes were to be packed, complainant 
contending that the contract provided for vent-vue bags and 
respondent claiming it was understood the potatoes would be 
shipped in solid bags. Complainant was put on notice in the 
letter accompanying the check that acceptance of the check 
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would constitute full payment for the potatoes in question, 
but that it was endorsed at the time it was cashed with the 
words “In Partial Payment of Account”, does not change the 
legal result of his acceptance of the check. Complainant could 
not thus unilaterally change the terms of respondent’s tender 
of an amount less than the original contract price. Complain- 
ant’s acceptance of the check constituted an accord and satis- 
faction. Respondent is, therefore, not indebted to complainant 
in any amount. It follows that the complaint should be dis- 
missed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 5633) 


PACA Docket No. 7343. Dismissed September 3, 1958, by 
Thomas J. Flavin, Judicial Officer. 


(No. 5634) 


PACA Docket No. 7345. Dismissed September 3, 1958, by 
Thomas J. Flavin, Judicial Officer. 


(No. 5635) 


PACA Docket No. 7282. Dismissed September 8, 1958, by 
Thomas J. Flavin, Judicial Officer. 


(No. 5636) 


PACA Docket No. 7313. Dismissed September 8, 1958, by 
Thomas J. Flavin, Judicial Officer. 
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(No. 5637) 


PACA Docket No. 7082. Dismissed September 24, 1958, by 
Thomas J. Flavin, Judicial Officer. 


(No. 5638) 


PACA Docket No. 7274. Dismissed September 29, 1958, by 
Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 5639) 


CLARION FRUIT COMPANY v. PHILBROOK POTATO COMPANY. 
PACA Docket No. 7292. Order issued September 11, 1958 
by Thomas J. Flavin, Judicial Officer. 


(No. 5640) 


WESTERN FRUIT DISTRIBUTORS, LTD. v. TURLOCK FROZEN FOoops, 
Inc. PACA Docket No. 7171. Order issued September 11, 
1958, by Thomas J. Flavin, Judicial Officer. 


(No. 5641) 


PATRICK FRUIT CORPORATION v. BISESI FRUIT CO. AND/OR LALLY, 
BERTHELSON & WELSH, INC. PACA Docket No. 7140. Order 
issued September 24, 1958, by Thomas J. Flavin, Judicial 


Officer. 
(No. 5642) 
PEOPLES PACKING Co., INC. v. LALLY, BERTHELSON & WELSH, 


Inc. PACA Docket No. 7204. Order issued September 24, 
1958, by Thomas J. Flavin, Judicial Officer. 
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(No. 56438) 


FRANK S. OLIVER & SON v. EDWARD BOKER, INC. PACA 
Docket No. 7126. Order issued September 29, 1958, by 
Thomas J. Flavin, Judicial Officer. 


COURT DECISIONS 


CLOVER LEAF DAIRY COMPANY, DIXIE DAIRY COMPANY, PRAIRIE 
VIEW DAIRY COMPANY, AND JOSEPH KOVACIK, d/b/a NATIONAL 
DAIRY COMPANY v. EZRA T. BENSON, SECRETARY OF AGRICUL- 
TURE OF THE UNITED STATES. Decided September 10, 1958. 


UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF INDIANA 
HAMMOND DIVISION 


Civil No. 1980 


Order of Judicial Officer Affirmed 
Luther M. Swygert, JUDGE 


MEMORANDUM OF DECISION 


The pertinent provision of Section 941.7, Order No. 41, de- 
fining a producer reads as follows: “ ‘Producer’ means a dairy 
farmer whose milk is (a) received at a pool plant directly 
from the farm where produced.” (Emphasis supplied.) The 
evidence in this case is undisputed. The milk in question did 
not go directly to the pool plants operated by the plaintiffs. In 
four instances it went directly to nonpool plants in Watseka, 
Illinois, Forest, Illinois, Remington, Indiana and Crown Point, 
Indiana. In the remaining instance it went to Pure Milk As- 
sociation’s plant in Gary, Indiana. In the latter situation the 
milk, as a matter of fact, was dumped into the nonpool portion 
of the plant. But that is immaterial. Had it been dumped into 
the pool portion of the plant it still would not have qualified as 
“producer milk” as far as the plaintiffs were concerned for the 
reason that it was not physically and directly received at the 
plaintiffs’ pool plants from the dairy farmers. The only way 
this milk could have been qualified as “producer” milk other 
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than by its being physically received directly at the plaintiffs’ 
pool plants prior to its being delivered to the Pure Milk Associa- 
tion would have been if it were purchased and reported as pool 
milk by the Pure Milk Association, the handler at whose plant 
it was directly received, and then only if it were received at 
the Grade A side of the Pure Milk Association’s plant. 

I am in accord with what the Judicial Officer said in his 
decision in the administrative proceeding before the Secretary 
of Agriculture. Accordingly, I do not feel it necessary to elabo- 
rate my reasons for coming to the same conclusion. 

It is determined that the Secretary’s actions were not un- 
reasonable, arbitrary or capricious. On the contrary, the record 
as a whole contains substantial evidence to support his findings 
and conclusions and the rulings and order based on these find- 
ings are in accordance with law. 


G. H. MILLER AND COMPANY et al. v. UNITED STATES OF AMERICA 
AND EZRA TAFT BENSON, SECRETARY OF AGRICULTURE OF THE 
UNITED STATES. Decided February 26, 1958. 


UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 


(No. 11959) 


Modification of Penalty 
On Petition for Rehearing 


On their petition for rehearing, G. H. Miller and Company 
and Gilbert H. Miller, petitioners, ask us to modify the disci- 
plinary order entered against them by the Secretary of Agri- 
culture. 


The penalties imposed by the Secretary are too harsh. I 
would modify said order so as to reduce the penalty imposed 
on Miller and Company so that its registration as a futures 
commission merchant would be suspended for six months rather 
than revoked, and the registration of Gilbert H. Miller as a 
floor broker would be suspended for a period of six months 
rather than revoked; and further that both of said petitioners 
be prohibited, directly or indirectly, from trading speculatively 
on any contract market for a period of one year, and that dur- 
ing said period futures contracts may be executed providing 
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they are clearly bona fide hedges against the cash commodity 
actually possessed by G. H. Miller and Company or Gilbert H. 
Miller, and all contract markets shall refuse to said G. H. Miller 
and Company and Gilbert H. Miller the right to so trade specu- 
latively on their exchanges for a period of one year. 

Our right to make such modifications has not been challenged 
by respondents. Counsel for respondents notified the clerk of 
this court that no reply would be filed to the petition for re- 
hearing “inasmuch as” it consists “merely of a reargument of 
the issues which have been previously briefed and argued”. 

As to other points presented in the petition for rehearing, 
I vote to deny the same. 


Major, Circuit Judge. I agree with Judge Schnackenberg 
that the penalties imposed in this matter are too severe. I 
agree with his opinion on the petition for rehearing and vote 
to deny under the same conditions as he has. 


Parkinson, Circuit Judge. The petition for rehearing should 
be denied. 

This court has no power or right to reduce a penalty imposed 
by the respondent which is within the statute. In the case of 
Federal Trade Commission v. C. E. Niehoff & Co., 355 US. 
——, decided on January 27, 1958, the Supreme Court reversed 
this court for changing a forthwith cease and desist order to 
take effect at a future time and held as follows: 


“In view of the scope of administrative discretion that 
Congress has given the Federal Trade Commission, it is 
ordinarily not for courts to modify ancillary features of a 
valid Commission order. This is but recognition of the 
fact that in the shaping of its remedies within the frame- 
work of regulatory legislation, an agency is called upon 
to exercise its specialized, experienced judgment.” 
Accordingly we have no right to substitute our judgment for 
that of the respondent. The penalty affixed by the respondent 
was within the statutory limits. Whether we believe it to be too 
severe or otherwise is not within our power to determine. 


To paraphrase the language of the Supreme Court in Niehoff 
the respondent alone is empowered to develop that enforcement 
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policy best calculated to achieve the ends contemplated by 
Congress. 


I would deny the petition for rehearing. 


G. H. MILLER AND COMPANY et al. v. UNITED STATES OF AMERICA 
AND EZRA TAFT BENSON, SECRETARY OF AGRICULTURE OF THE 
UNITED STATES. Decided September 23, 1958. 


UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 


(No. 11959) 


On Rehearing By The Court En Banc 


Before Duffy, Chief Judge, Finnegan, Schnackenberg, Hast- 
ings, and Parkinson, Circuit Judges, on rehearing by the court 
en bance. 

Parkinson, Circuit Judge. These proceedings originated in 
this court on a petition to set aside an order of the Secretary 
of Agriculture revoking the registration of G. H. Miller and 
Company as a futures commission merchant and Gilbert H. 
Miller as a floor broker and denying all trading privileges to 
the other petitioners for periods ranging from sixty days to one 
year and to cancel all sanctions imposed. There were fifteen 
petitioners in all. 


A panel consisting of Judge Major, a former chief judge 
now retired but voluntarily rendering meritorious service as a 
member of this court, and Judge Schnackenberg, an able circuit 
judge in active service, and the writer of this opinion heard the 
case and handed down a written opinion denying the petition. 


Two of the fifteen petitioners, G. H. Miller and Company 
and Gilbert H. Miller, filed a petition for rehearing wherein 
they asserted that Miller was in fact a damaging participant 
to the alleged manipulative scheme but if not at the most 
“Ta]n objective analysis we submit will place Miller in the 
category of the lowest participant” and implored this court to 
reduce the penalties because they were “excessive” submitting 
an order as to them for entry as follows: 
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“The registration of G. H. Miller and Company as a 
futures commission merchant and the registration of Gil- 
bert H. Miller as a floor broker is suspended for a period 
of six months from the effective date of this order. 


With the effective date of this order G. H. Miller and 
Company and Gilbert H. Miller, directly or indirectly, shall 
be prohibited from trading speculatively on any contract 
market for a period of one year. During that period futures 
contracts may be executed providing they are clearly bona 
fide hedges against the cash commodity actually possessed 
by G. H. Miller and Company or Gilbert H. Miller and all 
contract markets shall refuse to said G. H. Miller and 
Company and Gilbert H. Miller the right to so trade spec- 
ulately on their exchanges for a period of one year.” 


On Millers’ petition for rehearing Judge Schnackenberg, 
being of the opinion that the “penalties imposed by the Sec- 
retary are too harsh”, and Judge Major, believing “that the 
penalties imposed in this matter are too severe”, the court 
ordered the penalty as to Millers reduced. The writer of this 
opinion dissented. The order was practically verbatim with the 
submitted form of order hereinabove set out. It reads as 
follows: 

“The registration of G. H. Miller and Company as a 
futures commission merchant is suspended for six months 
and the registration of Gilbert H. Miller as a floor broker 
is suspended for a period of six months, and both of said 
petitioners are prohibited, directly or indirectly, from trad- 
ing speculatively on any contract market for a period of 
one year, and during said one year period futures contracts 
may be executed providing they are clearly bona fide hedges 
against the cash commodity actually possessed by G. H. 
Miller and Company or Gilbert H. Miller, and all contract 
markets shall refuse to said G. H. Miller and Company 
and Gilbert H. Miller the right to so trade speculatively 
on their exchanges for a period of one year.” 


In order to resolve the question as to the proper function of 
the Court of Appeals in proceedings to set aside an order of an 
administrative agency fixing a penalty within the statutory 
limits we granted a rehearing before the full court en bane. 


Section 6(b) of the Commodity Exchange Act, Title 7 
U.S.C.A. §9 provides that the Secretary of Agriculture may 
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suspend, for a period not to exceed six months, or revoke, the 
registration of a futures commission merchant or a floor broker 
registered under the Act who violates any provision thereof. 
Accordingly the penalties fixed in the order did not exceed and 
were within the limits of the statute. 


In Great Western Food Distributors v. Brannan, 7 Cir., 1953, 
201 F. 2d 476, 484, involving an order fixing penalties under 
the Commodity Exchange Act, we held that “we have nothing 
to do with the question of severity of the penalty.” 


In Nattonal Lead Company Vv. Federal Trade Commission, 7 
Cir., 1955, 227 F. 2d 825, we ordered stricken from a general 
cease and desist order of the Commission a provision directing 
each respondent individually to cease and desist from adopting 
the same or a similar system of pricing for the purpose of 
“matching” the prices of competitors. The Supreme Court re- 
versed, 352 U.S. 419, and restored the stricken provision. 


In Federal Trade Commission v. C. E. Niehoff & Co., (Moog 
Industries, Inc. v. Federal Trade Commission), 1958, 355 U.S. 
411, the Supreme Court reversed this court which had changed 
a forthwith cease and desist order so that it took effect at a 
future time. It held that “it is ordinarily not for courts to 
modify ancillary features of a valid Commission order.” 


In Arrow Metal Products Corporation v. Federal Trade Com- 
mission, 3 Cir., 1957, 249 F. 2d 83, 85, the Third Circuit, under 
similar circumstances as here, correctly defines the function of 
the Court of Appeals in the following language: 


“The petitioners complain that the cease and desist order 
is too drastic and that some other manner of preventing 
deception, if any, should be adopted. But the matter of 
shaping a remedy is for the Commission. Our function is 
simply, in the words of the Supreme Court, to find whether 
the Commission has made ‘an allowable judgment in its 
choice of the remedy.’ Jacob Siegel Co. v. Federal Trade 
Commission, 1946, 327 U.S. 608, 612, 66 S. Ct. 758, 760, 


90 L. Ed. 888.” 


It is, therefore, clear to us that if the order of an admin- 
istrative agency finding a violation of a statutory provision is 
valid and the penalty fixed for the violation is within the limits 
of the statute the agency has made an allowable judgment in 
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its choice of the remedy and ordinarily the Court of Appeals 
has no right to change the penalty because the agency might 
have imposed a different penalty. 


The petitioners Miller insist that the penalty here is more 
severe than any penalty imposed upon any other violator of 
the Act and cite cases where a lesser penalty was affixed. We 
are not impressed by such a specious argument. 


The very most which can be said for the position of the 
petitioners Miller is that the penalty must have some “reason- 
able relation to the unlawful practices found to exist”. Federal 
Trade Commission v. National Lead Co., 1957, 352 U.S. 419, 
429. This court, in Damels v. United States, 7 Cir., 1957, 242 
F. 2d 39, 42, held that “[t]he Administrative decision as to the 
remedy should be sustained unless the remedy selected has no 
reasonable relation to the practice found to exist.” 


The Judicial Officer concluded from his findings of fact, ade- 
quately supported by a preponderance of the evidence, that 
“t]he violations of sections 6(b) and 9 of the act found herein 
are of serious and far-reaching consequences.” He also con- 
cluded that Miller “was obviously the captain of the ‘team’ 
that effectuated what he described to Morris Weinger as the 
‘deal’ in which he was sorry to find Weinger caught.” 


In the application of the rule that Courts of Appeal must 
sustain the remedy selected by an administrative agency unless 
it has no reasonable relation to the practice found to exist we 
find in this record no lack of reasonableness in the penalty im- 
posed upon Millers. To the contrary the record establishes a 
direct relation between the penalty and the violation. To para- 
phrase the language of the Supreme Court in Chicago Board of 
Trade V. Olsen, 1923, 262 U.S. 1, 39, manipulations of egg fu- 
tures for speculative profit, though not carried to the extent of 
a corner or complete monopoly, exert a vicious influence and 
produce abnormal and disturbing temporary fluctuations of 
prices that are not responsive to actual supply and demand and 
discourage not only justifiable hedging but disturb the normal 
flow of actual consignments. Here the petitioners, with Miller 
as the prime factor, did corner the egg market on the Chicago 
Mercantile Exchange in December, 1952. The penalties affixed 
were certainly commensurate with the violation and in their 
imposition the Secretary of Agriculture did not abuse his dis- 
cretion. 
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The order herein entered on February 26, 1958 is vacated 
and set aside. 


The petition to set aside the order of the respondent Sec- 
retary of Agriculture issued through the Judicial Officer on 
September 26, 1956 is denied. 


Finnegan, Circuit Judge, concurring. This matter first came 
to our Court on a petition to review a decision and order, dated 
September 25, 1956, of the Judicial Officer: of the United States 
Department of Agriculture. At the administrative level this 
was a disciplinary proceeding under the Commodity Exchange 
Act.2 All of the respondents joined in a 62-page petition for 
reconsideration and reargument submitted to the Judicial 
Officer, after his Decision and Order was issued for the Depart- 
ment of Agriculture, expressly seeking inter alia reconsideration 
of “the extent of penalties assessed.” Counsel for the Com- 
modity Exchange Authority filed an answer to that petition 
before the Secretary of Agriculture. 


Point V of the brief filed on the merits for the United States 
and the Secretary of Agriculture, in our Court on October 31, 
1957, was: “The Administrative Sanction should be Sustained ;” 
and the point was briefed and authorities in support discussed. 
Petitioners’ original brief filed August 2, 1957 in our Court is 
silent on the “sanctions.” Apparently it was not until three 
judges of our Court denied the petition for review that G. H. 
Miller and Company and Gilbert H. Miller decided there was 
little else left to do but attack the administrative remedy in- 


voked against them. 
Section 6(b) of the Commodity Exchange Act* provides: 


“If the Secretary of Agriculture has reason to believe 
that any person (other than a contract market) is violat- 
ing or has violated any of the provisions of this chapter, 
or any of the rules and regulations made pursuant to its 
requirements, or has manipulated or is attempting to man- 


1The Judicial Officer acted for the Secretary of Agriculture pursuant to authority 
delegated to him. 10 F. R. 18769; 11 F. R. 177A-238; 18 F. R. $219; 18 F.R. 3648; 
19 F. R. 74. 

2 Act of September 21, 1922, c. 369, 42 Stat. 998, as amended by the Act of June 15, 
1936, c. 545, 49 Stat. 1491, as amended, 7 U. S. C. § 1, et seq. (1952 ed.) The phrase 
“to affirm, to set aside, or modify .. .” has been in the Act since 1922. 

‘7: U. S. O. § 9 (1952 ed.) 
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ipulate the market price of any commodity, in interstate 
commerce, or for future delivery on or subject to the rules 
of any board of trade, he may serve upon such person a 
complaint stating his charges in that respect, to which 
complaint shall be attached or contained therein a notice 
of hearing, specifying a day and place not less than three 
days after the service thereof, requiring such person to 
show cause why an order should not be made directing 
that all contract markets until further notice of the Sec- 
retary of Agriculture refuse all trading privileges to such 
person, and to show cause why the registration of such 
person, if registered as futures commission merchant or as 
floor broker hereunder, should not be suspended or revoked. 
Said hearing may be held in Washington, District of Co- 
lumbia, or elsewhere, before the Secretary of Agriculture, 
or before a referee designated by the Secretary of Agri- 
culture, which referee shall cause all evidence to be reduced 
to writing and forthwith transmit the same to the Sec- 
retary of Agriculture. Upon evidence received, the Sec- 
retary of Agriculture may require all contract markets to 
refuse such person all trading privileges thereon for such 
period as may be specified in the order, and, if such per- 
son is registered as futures commission merchant or as 
floor broker hereunder, may suspend, for a period not to 
exceed six months, or revoke, the registration of such per- 
son. Notice of such order shall be sent forthwith by reg- 
istered mail or delivered to the offending person and to the 
governing boards of said contract markets. 


“After the issuance of the order by the Secretary of 
Agriculture, as aforesaid, the person against whom it is 
issued may obtain a review of such order or such other 
equitable relief as to the court may seem just by filing in 
the United States court of appeals of the circuit in which 
the petitioner is doing business a written petition praying 
that the order of the Secretary of Agriculture be set aside. 
A copy of such petition shall be forthwith served upon the 
Secretary of Agriculture by delivering such copy to him, 
and thereupon the Secretary of Agriculture shall forth- 
with certify and file in the court a transcript of the record 
theretofore made, including evidence received. Upon the 
filing of the transcript the court shall have jurisdiction to 
affirm, to set aside, or modify the order of the Secretary of 
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Agriculture, and the findings of the Secretary of Agricul- 
ture as to the facts, if supported by the weight of evidence, 
shall in like manner be conclusive.” 


That the remedies used at the administrative level in this 
case are within the statutory range of § 6(b) was and still is 
uncontested. When G. H. Miller and Company and Gilbert H. 
Miller filed their consolidated petition for “Rehearing and 
Modification,” on January 22, 1958, they asked for a modifica- 
tion of the “excessive penalties assessed against’ the petitioners. 
That petition was the aftermath of the unanimous opinion re- 
ported as G. H. Miller and Company v. United States of America, 
et al.,...F. 2d... (7th Cir. 1958). An opinion on rehearing 
was filed February 26, 1958, later implemented, by an order, 
showing that Judges Major and Schnackenberg agreed the 
“penalties” imposed were “too severe” and “too harsh.” Judge 
Parkinson who wrote the initial opinion, dissented to the opin- 
ion of February 26, 1958. Judges Major and Schnackenberg 
voted to deny the Millers’ petition for rehearing on all other 
points presented; Judge Parkinson unqualifiedly voted to deny 
that petition for rehearing. 


Understandably, the government petitioned for rehearing be- 
fore the full Court sitting en banc and the current array of 
opinions flows from this last hearing. 


The significance of this historical background lies in the fact 
that the initial unanimous opinion, handed down January 8, 
1958, was by three Judges who flatly refused to set aside the 
order of the Secretary of Agriculture and it is that order which 
underlies the administrative “penalties”, so-called, subsequently 
modified by two members of the original division of this Court, 
who first heard the petition for review of the Secretary’s order. 


I, 


Consequently, the question now before us, as I view it, is 
just how much we can tinker with the Secretary’s legal sus- 
pension and revocation of trading privileges—concededly within 
the statutory range—based upon the judicially approved ad- 
ministrative order issued by the Secretary. Indeed, § 6(b) 
states, inter alia: “. . . the findings of the Secretary of Agri- 
culture as to the facts, if supported by the weight of evidence 
shall in like manner be conclusive.” The three judges of our 
Court recognized this provision in their first opinion, and re- 
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fused to disturb that phase of the case on rehearing number one. 


Civil remedies and criminal punishments are both prescribed 
by the Commodity Exchange Act. See 7 U. S. C. § 18 and it 
must be borne in mind that we are not here concerned with a 
criminal case. Regardless of dramatic catch phrases, 7. e., “eco- 
nomic death,” we are confronted only with statutory devices 
committed by the Congress to the Secretary’s discretion, for 
the purpose of policing the market place. To be sure, revoca- 
tion is a drastic step yet it must be assayed in the environment 
of the Commodity Exchange Act and the fact these petitioners 
were exercising a privilege. Another proceeding, Nelson v. Sec- 
retary of Agriculture, 1383 F.2d 453, 456 (7th Cir. 1943) under 
the Commodity Exchange Act gave rise to proceedings to set 
aside an order of the Secretary of Agriculture and Judge Lind- 
ley, writing for the division of Judges, said: 


“In permitting petitioner to buy and sell grain for future 
delivery on contract markets, the Government has in effect 
granted him a privilege. Suspension of such a privilege for 
failure to comply with the statutory standard is merely 
withdrawal by the Government of permission to engage in 
a business affected with the National public interest in 
which the person has no inherent right to engage, but in 
which he may participate only upon compliance with con- 
ditions imposed by Congress in the exercise of its power 
over commerce. Inasmuch as Congress has the power to 
fix conditions upon which petitioner may engage in trading 


on the market ... it may, through an administrative 
agency, withdraw the privilege for violation of these con- 
ditions . . .” 


A similar position was taken by the First Circuit in Nichols 
& Co. v. Secretary of Agriculture, 131 F. 2d 651, 659 (1st Cir. 
1942): “‘We believe that suspension of registrant is not pri- 
marily punishment for a past offense but it is necessary power 
granted to the Secretary of Agriculture to assure a proper ad- 
herence to the provisions of the Act.” 

Chief Judge Duffy has followed the same line of thinking 
when reviewing a suspension order of a Judicial Officer of the 
United States Department of Agriculture, issued under the 
Packers and Stockyards Act, 7 U. S. C. § 181, et seq., in Cella 
v. United States, 208 F. 2d 783, 789 (7th Cir. 1953). 
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Cella was cited and quoted in the brief filed for the govern- 
ment in Daniels v. United States, 242 F. 2d 39 (7th Cir. 1957) 
and used in that opinion by Chief Judge Duffy. Under “con- 
tested issues” in the Daniels’ brief is this one: “3. The. final 
issue is whether or not the suspension order should be set aside 
at this time on the grounds that, even under the present record, 
it is excessively harsh and oppressive.” It was to this point 
then, that Chief Judge Duffy stated: “The Administrative de- 
cision as to the remedy should be sustained unless the remedy 
selected has no reasonable relation to the practice found to 
exist . . . In view of respondent’s previous violations, the 
order, including the sanctions, should be approved” (242 F. 2d 
39, 42). 

“Equitable relief” mentioned in § 6(b), is not, in my opinion, 
Congressional authority for substituting our subjective attitudes 
concerning the quantum of sanction or duration of suspension 
of trading privileges for that of the Secretary. A common 
sense approach, I should think, shows this to be nothing more 
than a recognition of the common garden variety of temporary 
injunction. Congress, in my view, simply recognized the usual 
questions arising in connection with enjoining orders of ad- 
ministrative agencies and made it clear that equitable relief 
could be invoked against the government. See e. g., Davis, Ad- 
ministrative Law § 213 and § 217, Statutory Limitations on 
Enjoining Administrative Action. I do not believe “equitable 
relief’ means we are to decide the extent of sanction for that 
power is expressly conferred on the Secretary (not the Courts) 
by § 6(b), and as I view it his power is so potent—and neces- 
sarily so to achieve the aims of this legislation—that injunctive 
relief is expressly authorized in order that the basis in fact for 
administrative action can be probed expeditiously, in appro- 
priate cases, rather than await the run of a calendar of cases 
for review. 

“Modify” is the target word lurking in § 6(b). What has 
been done in this case was to treat “modify” as a third ex- 
clusive remedy on a petition for review of the Secretary’s order, 
i. e., approve his order and modify his order of suspension or 
revocation of registration. At best, I think the general prin- 
ciples of administrative law would permit modification, by a 
Court of Appeals, only to the extent of unlawfulness of the 
Secretary’s ruling or order. But so long as the Secretary makes 
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findings of fact and they are based on evidence conforming 
to the statutory standards and he acts intra vires the relevant 
acts of Congress we cannot, in my opinion, modify sanctions 
because we personally think them “too harsh” or “too severe.” 
To do otherwise ignores the expertise of the Secretary in the 
complexities of trading in futures. We can abdicate our judicial 
function by usurpation just as well as by abandonment to ad- 
ministrative agencies. Obviously all this goes further. Without 
the word “modify” in § 6(b), Courts of Appeal would have 
only two alternatives regarding the Secretary’s final orders— 
affirm or set aside. But by using “modify” Congress allows 
some play in the joints, enabling a reviewing court to send 
back an order for further administrative action based upon 
some modification. Even a cursory reading of the first portion 
of § 6(b) reveals the numerous grounds of administrative ac- 
tion, any one of which could be the basis of a lengthy record 
and detailed order. Rather than have an order set aside and 
the proceedings annulled, the word “modify” allows for adjust- 
ment between Court, parties and Secretary on some aspects of 
the order. There is nothing in § 6(b) indicating that the scope 
of judicial review has been enlarged to the point where periods 
of suspension, for example, can be either increased or decreased, 
or that revocations can be judicially converted into suspensions. 


Much lays in the balance here if we merely glance at the 
word “modify” and let quick reaction turn us away from the 
broader question demanding our judicial attention. As part 
of his dissent to the majority in United States v. Monia, 317 
U. S. 424, 431-432 (1943), Mr. Justice Frankfurter, caught the 
theme implicit in statutory interpretation problems: 


“The notion that because the words of a statute are 
plain, its meaning is also plain, is merely pernicious over- 
simplification. It is a wooden English doctrine of rather 
recent vintage .. . [citing], to which lip service has on 
occasion been given here, but which since the days of 
Marshall this Court has rejected, especially in practice .. . 
[citing] A statute, like other living organisms, derives 
significance and sustenance from its environment, from 
which it cannot be severed without being mutilated. Es- 
pecially is this true where the statute, like the one before 
us, is part of a legislative process having a history and a 
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purpose. The meaning of such a statute cannot be gained 
by confining inquiry within its four corners. .. .” 


Though I have quoted from a dissent the concept and grasp 
of the problem is diminished not one whit because the author 
was not with the majority. Yet, if it be insisted only majority 
opinions deserve mention, then what Mr. Justice Reed wrote for 
the majority of a divided court in U. S. v. American Trucking 
Association, 310 U.S. 534, 542-544 (1940) will serve the pur- 
pose: 

“In the interpretation of statutes, the function of the 
courts is easily stated. It is to construe the language so 
as to give effect to the intent of Congress. There is no 
invariable rule for the discovery of that intention. To take 
a few words from their context and with them thus iso- 
lated to attempt to determine their meaning, certainly 
would not contribute greatly to the discovery of the pur- 
pose of the draftsmen of a statute, particularly in a law 
drawn to meet many needs of a major occupation. 

“There is, of course, no more persuasive evidence of the 
purpose of a statute than the words by which the legisla- 
ture understook to give expression to its wishes. Often 
these words are sufficient in and of themselves to determine 
the purpose of the legislation. In such cases we have fol- 
lowed their plain meaning. When that meaning has led 
to absurd or futile results, however, this Court has looked 
beyond the words to the purpose of the act. Frequently, 
however, even when the plain meaning did not produce 
absurd results but merely an unreasonable one ‘plainly at 
variance with the policy of the legislation as a whole’ this 
court has followed that purpose, rather than the literal 
words. When aid to construction of the meaning of words, 
as used in the statute, is available, there certainly can be 
no ‘rule of law’ which forbids its use, however clear the 
words may appear on ‘superficial examination’. The inter- 
pretation of the meaning of statutes, as applied to justici- 
able controversies, is exclusively a judicial function. This 
duty requires one body of public servants, the judges, to 
construe the meaning of what another body, the legislators, 
has said. Obviously there is danger that the courts’ con- 
clusion as to legislative purpose will be unconsciously in- 
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fluenced by the judges’ own views or by factors not con- 
sidered by the enacting body. A lively appreciation of the 
danger is the best assurance of escape from its threat but 
hardly justifies an acceptance of a literal interpretation 
dogma which withholds from the courts available informa- 
tion for reaching a correct conclusion. Emphasis should be 
laid, too, upon the necessity for appraisal of the purposes 
as a whole of Congress in analyzing the meaning of clauses 
or sections of general acts. A few words of general con- 
notation appearing in the text of statutes should not be 
given a wide meaning, contrary to a settled policy, ‘ex- 
cepting as a different purpose is plainly shown.’” 


While it may be urged we are not barred legislatively on the 
bare word “modify” I think the temporary urgency character- 
ized by these petitioners as an “economic death sentence,” fails 
in overriding broader principles controlling court-administrator 
relations. Virtually all final orders of federal administrative 
agencies have economic impact on the parties against whom 
they are directed; obviously such deprivations are the teeth in 
the statutes. Mr. Justice Douglas, delivering the Court’s opinion 
in F. P. C. v. Idaho Power Co., 344 U. S. 17, 21 (1952) wrote: 
“The Court, it is true, has power ‘to affirm, modify, or set 
aside’ the order of the Commission ‘in whole or in part,’ .. . 
But that authority is not power to exercise an essentially ad- 
ministrative function. See Ford Motor Co. v. Labor Board, 305 
U. S. 364, 373-374; Siegel Co. v. Federal Trade Commission, 
327 U. S. 608.” 

Chief Judge Swan, speaking for a division of the Second 
Circuit, observed in Consumers Sales Corp. v. Federal Trade 
Commission, 198 F. 2d 404, 408 (2nd Cir. 1952): “Our power 
to modify an order such as this, once an illegal trade practice 
has been found, is severely circumscribed [citing cases in a 
marginal note] but even if it were not we could find nothing 
improper about the Commission’s efforts to prevent this scheme 
from reappearing in a slightly altered garb.” 


“It is a fundamental principle . . . that where Congress has 
entrusted an administrative agency with the responsibility of 
selecting the means of achieving the statutory policy ‘the rela- 
tion of remedy to policy is peculiarly a matter for administra- 
tive competence.’”’ American Power Co. v. S. E. C., 329 U. S. 
90, 112 (1946). One need only read § 5 of the Commodity Ex- 
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on- change Act, embodying the Congressional declaration of “the 
the dangerous tendency of dealings in commodity futures,” to com- 
but | mence understanding the reason why it supplied the Secretary 
ion with such drastic remedies: 
eal ' “Transactions in commodity involving the sale thereof 
ish for future delivery as commonly conducted on boards of 
nna trade and known as ‘futures’ are affected with a national 
2 public interest; such transactions are carried on in large 
be volume by the public generally and by persons engaged in 
pea the business of buying and selling commodity and prod- 
é ucts and byproducts thereof in interstate commerce; the 
prices involved in such transactions are generally quoted 
he and disseminated throughout the United States and in 
er- foreign countries as a basis for determining the prices to 
ils the producer and the consumer of commodity and the 
or products and byproducts thereof and to facilitate the move- 
ve ments thereof in interstate commerce; such transactions 
m are utilized by shippers, dealers, millers, and others en- 
in gaged in handling commodity and the products and by- 
on | products thereof in interstate commerce as a means of 
e: hedging themselves against possible loss through fluctua- 
et i tions in price; the transactions and prices of commodity 
i i on such boards of trade are susceptible to speculation, 
d- manipulation, and control, and sudden or unreasonable 
5) fiuctuations in the prices thereof frequently occur as a 
n, i result of such speculations, manipulation, or control, which 


are detrimental to the producer or the consumer and the 
persons handling commodity and products and byproducts 





) 

: thereof in interstate commerce, and such fluctuations in 
.r prices are an obstruction to and a burden upon interstate 
7 commerce in commodity and the products and byproducts 
a thereof and render regulation imperative for the protec- 
ig i tion of such commerce and the national public interest 


le therein.” 

Since the Secretary’s order does not contravene any consti- 
; tutional limitation, is within the constitutional and statutory 
\f authority of the Secretary, and is supported by the requisite 
quantum and quality of evidence, I fail to see how we can set 
the order aside in part pertaining to the legal sanction ov rem- 
: edy given him to exclude persons from the trading privileges. 
These remedies are matters left specifically by Congress to the 
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discretion of the Secretary; we fully perform our function on 
review by a determination that there has been a fair hearing, 
correct application of the relevant statutory provisions, and 
nothing contravening constitutional rights. 


Il. 


In C. E. Niehoff & Co. v. Federal Trade Commission, 241 F. 
2d 37 (7th Cir. 1957) the Commission’s opinion contains this 
factor: “Stating that an order requiring the respondent to 
terminate its unlawful discriminations will destroy the Niehoff 
business when its competitors are not likewise enjoined, appel- 
lant [Niehoff] requests that this proceeding be held in abey- 
ance until the Commission can place all industry members under 
identical restrictions. The pricing practices used by the re- 
spondent, however, have been found to be in violation of law. 
Since their continuance by the respondent is likewise unlawful 
the Commission’s duty under the applicable statute is to require 
their termination forthwith .. .” 51 F. T. C. 1114 (See also 
Transcript of Record filed on certiorari, at page 1026). 


On review of that Niehoff order and opinion I dissented (241 
F. 2d 387, 43) because my two colleagues stated “the order 
against Niehoff is hereby modified by striking the word ‘forth- 
with’ therefrom and by adding to said order the following: 
‘This cease and desist order shall take effect at such time in 
the future as the United States Court of Appeals for the Seventh 
Circuit may direct, sua sponte or upon motion of the Federal 
Trade Commission.’ As thus modified, the order is affirmed.” 
Judge Major and Judge Schnackenberg invoked § 11 of the 
Clayton Act, 15 U. S. C. § 21 as their authority for such modi- 
fication, and, of course, the word “modify” appears in that 
section of the Clayton Act. 

When the Solicitor General, on behalf of the Federal Trade 
Commission, sought issuance of a writ of certiorari to review 
our judgment in Niehoff, the question presented in the petition 
was stated as: “. . . [W]hether the power of judicial review 
conferred by Section 11 of the Clayton Act authorizes the re- 
viewing court to postpone the operative date of a Commission 
order adjudicated to be valid, for the declared purpose of ren- 
dering the order a nullity until like orders have been entered 
against respondent’s ‘competitors.’” (Petition for certiorari, 
p. 2). The brief in opposition to the government’s petition 
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responded to that issue and the question was thus crystallized 
for review by the Supreme Court. When certiorari was granted, 
both sides briefed that particular issue. 


On review by the Supreme Court, Niehoff was taken together 
with Moog Industries, Inc. v. Federal Trade Commission, 355 
U. S. 411, 414 (1958) where, in a per curiam, the Court ordered 
that the Niehoff judgment be “. . . vacated and the cause re- 
manded to the Court of Appeals [Seventh Circuit] with direc- 
tions to affirm the order of the Commission in its entirety.” 
Reaching that result the salient portion of the per curiam 
opinion was as follows: 


“In view of the scope of administrative discretion that 
Congress has given the Federal Trade Commission, it is 
ordinarily not for courts to modify ancillary features of a 
valid Commission order. This is but recognition of the 
fact that in the shaping of its remedies within the frame- 
work of regulatory legislation, an agency is called upon to 
exercise its specialized, experienced judgment. Thus, the 
decision as to whether or not an order against one firm 
to cease and desist from engaging in illegal price dis- 
crimination should go into effect before others are similarly 
prohibited depends on a variety of factors peculiarly within 
the expert understanding of the Commission. Only the 
Commission, for example, is competent to make an initia] 
determination as to whether and to what extent there is a 
relevant ‘industry’ within which the particular respondent 
competes and whether or not the nature of that competi- 
tion is such as to indicate identical treatment of the entire 
industry by an enforcement agency. Moreover, although 
an allegedly illegal practice may appear to be operative 
throughout an industry, whether such appearances reflect 
that and whether all firms in the industry should be dealt 
with in a single proceeding or should receive individual- 
ized treatment are questions that call for discretionary de- 
termination by the administrative agency. It is clearly 
within the special competence of the Commission to ap- 
praise the adverse effect on competition that might result 
from postponing a particular order prohibiting continued 
violations of the law. Furthermore, the Commission alone 
is empowered to develop that enforcement policy best cal- 
culated to achieve the ends contemplated by Congress and 
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to allocate its available funds and personnel in such a way 
as to execute its policy efficiently and economically. 


“The question, then, of whether orders such as those 
before us should be held in abeyance until the respondents’ 
competitors are proceeded against is for the Commission 
to decide. If the question has not been raised before the 
Commission, as was the situation in No. 77, a reviewing 
court should not in any event entertain it. If the Com- 
mission has decided the question, its discretionary determi- 
nation should not be overturned in the absence of a patent 
abuse of discretion.” 

Certainly that opinion shrivelled the word “modify” in the 
section of the Clayton Act concerning our reviewing powers 
and the result understandable when read with an acute aware- 
ness of our relationship to the Commission. No doubt the luster 
of “modify” in pre-Niehoff days would be blinding unless read 
in the broad context of the administrative law problem. 

The word “modify” employed in § 6(b) should not be con- 
strued to reach the statutory remedies given the Secretary 
unless those remedies, (called “penalties” when viewed from an 
offender’s position) are shown to be wholly without evidentiary 
support or ultra vires the enabling act of the Congress. Of 
course, if the order suspending a futures commission merchant 
or floor broker were unsupported by the “weight of evidence” 
we would be bound to set it aside. But “modifying” the remedy 
utilized by the Secretary when his order meets the statutory 
test, is unsound. 

We should, I think, withhold substitution of our judgment 
of the extent of the Secretary’s remedy when he acts within 
the scope of his statutory standards and administrative discre- 
tion. Congress entrusted the Secretary with these remedies to 
cope with market problems arising within his jurisdiction. 
Clearly the question of remedy, whether suspension or revoca- 
tion, is peculiar to this case and these facts and consequently 
we ought not to interfere with particularized application of 
§ 6(b) when there is absent any constitutional impingements 
and the Secretary’s compliance with relevant statutes is un- 
challenged. 

Our personal powers of discrimination might well discredit 
the degree of remedy invoked by the Secretary because it does 
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not square with our individual judgments. But this can arise 
from circular thinking enclosing the record and our personal 
predilections rather than combining all of that with the Sec- 
retary’s experience, knowledge and goal. After all this is a 
review, not a petition for enforcement of an administrative 
order. Here I do not wish to be misunderstood. I speak from 
a point of view confronting what I believe to be the judicial 
function in this situation which is not too well delineated by 
case precedent. On the record now before us the question is 
not whether the remedy is too harsh. Congress invested the 
Secretary with primary authority for selecting among statutory 
remedies the ones useful to achieve the purposes for which such 
power was granted. Whether facts found by the Secretary 
amount to a violation is a question of law for this Court. The 
initial judicial review answered that question favorably for the 
administrator, going further when no other error of law has 
been urged invades the province of discretion granted the Sec- 
retary. To countenance judicial adjustment of sanctions imposed 
by the Secretary in this case makes a stalking horse out of 
the statutory word “modify.” 


Schnackenberg, Circuit Judge, dissenting. 


By this court’s order the rehearing en banc was limited to 
this question: Does the Court of Appeals have the power and 
jurisdiction to change a penalty fixed by respondent Secretary 
of Agriculture, which penalty is within the statutory limits? 
In effect, Judge Parkinson’s opinion answers this question in 
the negative. Inasmuch as I find myself in dissent, I deem it 
essential to state my reasons. The prior proceedings herein are 
partly set forth in Judge Parkinson’s opinion, supra. His state- 
ment in that regard needs the following supplementation and 
clarification. 

1. After retired Circuit Judge Major and I modified the 
original panel opinion written by Judge Parkinson, over his 
objection that this court “has no power or right to reduce a 
penalty imposed by this respondent which is within the stat- 
ute”, the order for the en banc hearing eliminated Judge Major 
from further consideration of the case (to which he haa been 
regularly assigned). Thereby, not only his vote, but the benefit 
of his mature judgment in conference with the other members 





COMMODITY EXCHANGE ACT 
Cite as 17 A.D. 947 





of the court, were lost. The only reason given for excluding 
Judge Major at that point was reliance upon 28 U.S.C.A. § 46 
(c), which reads: 

“(c) Cases and controversies shall be heard and deter- 
mined by a court or division of not more than three judges, 
unless a hearing or rehearing before the court in banc is 
ordered by a majority of the circuit judges of the circuit 
who are in active service. A court in banc shall consist of 
all active circuit judges of the circuit.” 


This reasoning, however, overlooks other relevant sections of 
the statute. They are 28 U.S.C.A. § 294(b) and § 296, which 
in their present form were enacted on June 25, 1948, 62 Stat. 
901, which is the same day § 46 was enacted in its present 
form. 

Sec. 294 (b) provides: 

“Any retired circuit * * * judge may be designated and 
assigned to perform such judicial duties in any circuit as 
he is willing to undertake. Designation and assignment of 
such judge for service within his circuit shall be made by 
the chief judge * * *.” 

Sec. 296 provides: 

“A * * * judge shall discharge during the period of his 
designation and assignment, all judicial duties for which 
he is designated and assigned. He may be required to per- 
form any duty which might be required of a judge of the 
court * * * to which he is designated and assigned. 

“ Such * * * judge shall have all the powers of a judge 
of the court, * * * to which he is designated and assigned, 
except the power to appoint any person to a statutory po- 
sition or to designate permanently a depository of funds or 
a newspaper for publication of legal notices. 


“A * * * judge who has sat by designation and assign- 
ment in another district or circuit may, notwithstanding 
his absence from such district or circuit or the expiration 
of the period of his designation and assignment, decide or 
join in the decision and final disposition of all matters sub- 
mitted to him during such period and in the consideration 
and disposition of applications for rehearing or further pro- 
ceedings in such matters.” (Emphasis supplied). 
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Judge Major, being willing to undertake the judicial duties 
to which he was assigned, sat on the three-judge panel which 
decided the case at bar and he concurred in the opinion of the 
court and the panel’s modification of the order entered by the 
respondents. The designation and assignment to hear this case 
had not expired when a rehearing en banc was ordered and 
will not expire until this case is finally disposed of in this court, 
because § 296 makes it clear that he may be required to perform 
any duty which might be required of a judge of this court, 
and certainly that would include participating in the final action 
on a petition for rehearing in this case. That function is in- 
cluded in the language of the second paragraph of § 296, which 
is to the effect that such a designated and assigned judge “shall 
have all the powers of a judge of the court to which he is 
designated and assigned”, with certain irrelevant exceptions. 
Moreover, the third paragraph of § 296 is clear that, even if 
he were designated to sit in another circuit, neither his absence 
from said circuit or the expiration of the period of his designa- 
tion and assignment would deprive him of the power to “de- 
cide or join in the decision and final disposition of all matters 
submitted to him during such period and in the consideration 
and disposition of applications for rehearing or further proceed- 
ings in such matters. (Emphasis supplied.) A fortiori, Judge 
Major, having been designated and assigned to sit in his own 
circuit, the Seventh, does not have less power than if he had 
been designated and assigned to sit in another circuit. 


We are not justified in attributing to congress an intention, 
by § 46, to prevent a judge, who actively sits on the panel 
which decides an appeal, from participating in an en banc hear- 
ing on a petition for rehearing, the object of which is to over- 
turn a major part of the panel’s decision. A reading of both 
§ 294 (b) and § 296, in conjunction with § 46, dispels any such 
legislative intention. The only reasonable construction which 
can be given to the entire pertinent legislative language, in its 
application to this case, is that the designation of Judge Major 
to this case bestowed upon him the duty of acting as a judge 
therein and in the consideration and disposition of such appli- 
cations for rehearing as have been or will be filed therein. It 
would be incredible that congress intended that an experienced 
and capable retired judge, who voluntarily accepts an assign- 
ment to hear a case in his own circuit and in the decision of 
which he has joined, should be excluded from the consideration 
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of a petition for rehearing thereof, whether or not it is to be 
heard by the original panel of which he is a member or the 
court sitting en banc. Such a result would be incongruous and 
contrary to common sense. Even if it could be urged that this 
construction involves a “sacrifice of literalness for common 
sense,” I call attention to the apt language of Justice Douglas 
in Textile Mills Corp. v. Comm’r., 314 U.S. 326, 384, where he 
said: 
“* * * any sacrifice of literalness for common sense does 
no violence * * *, Certainly, the result reached makes for 
more effective judicial administration. Conflicts with a 
circuit will be avoided. Finality of decision in the circuit 
courts of appeal will be promoted. Those considerations 
are especially important in view of the fact that in our 
federal judicial system these courts are the courts of last 
resort in the run of ordinary cases. Such considerations 
are, of course, not for us to weigh in case Congress has 
devised a system where the judges of a court are pro- 
hibited from sitting en banc. But where, as here, the case 
on the statute is not foreclosed, they aid in tipping the 
scales in favor of the more practicable interpretation.” 


To me, the legislative intent in enacting § 46 was to prevent 
the overturning of a panel decision by the loading of the court 
on an en banc hearing by bringing in a number of retired judges 
who had not been members of the original panel. That intent 
is based upon an obviously sound purpose, but the section 
should not be extended beyond that objective. 


The views herein expressed find support in U.S. v. Watkins, 
164 F.2d 457 (2 Cir.). There Justice Holtzoff of the District 
of Columbia was designated to sit in the District Court for 
the Southern District of New York. His first ruling was to 
amend the warrant of deportation there involved. He there- 
after granted respondent’s motion for reargument, and, after 
further hearing, changed his holding to agree with respondent 
and dismissed the writ of habeas corpus. It was held, at 460, 
that, although his designation had already expired when he 
granted reargument, he was the proper judge to hear same. 
The court in a footnote cited Frad v. Kelly, 302 U.S. 312, 316, 
where the Supreme Court said: 


“When an assigned judge has presided at the trial of a 
cause, he is to have power, though the period of his service 
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has expired, and though he may have returned to his own 
district, to perform the functions which are incidental and 
supplementary to the duties performed by him while pres- 
ent and acting in the designated district. And where a 
cause has been submitted to him in the designated district, 
after his return to his own district he may enter decrees 
or orders and file opinions necessary to dispose of the case, 
notwithstanding the termination of his period of service 
in the foreign district. * * *” (Emphasis supplied). 


I believe that Judge Major is entitled to participate in this 
case until its final disposition in this court. 


2. Judge Parkinson’s opinion reveals no disagreement 
among members of the court as to the harshness of the penalty 
imposed by the administrative agency,—but disagreement only 
as to the court’s power to restrain the agency when it seeks 
to inflict an unreasonable and harsh penalty. Here Judge Major 
and I have relied upon the heretofore undisputed power of 
courts to protect citizens from such a penalty. This court has 
exercised its jurisdiction to review the sanctions imposed by 
the Secretary of Agriculture, under the Packers and Stock- 
yards Act, in Daniels v. United States of America, and Ezra 
Taft Benson, Secretary of Agriculture, 242 F.2d 39. Chief 
Judge Duffy, who wrote the court’s opinion in that case, did 
not in any way indicate that this court had no power to pass 
upon a contention that the sanctions imposed by the Secretary 
of Agriculture were excessive. Instead he proceeded, at 42, to 
review the facts in the record bearing upon that contention 
and came to the conclusion that the record supported the sanc- 
tions imposed. 

Traditionally, courts who find their historical roots in Anglo- 
Saxon jurisprudence have always been alert to strike down 
harsh or excessive penalties. 

Legislatively, congress has expressly bestowed upon this court 
power to “modify” orders of the administrative agency here 
involved. 7 U.S.C.A. § 9 provides: 

“After the issuance of the order by the Secretary of 
Agriculture, as aforesaid, the person against whom it is 
issued may obtain a review of such order or such other 
equitable relief as to the court may seem just by filing in 
the United States court of appeals of the circuit in which 
the petitioner is doing business a written petition praying 
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that the order of the Secretary of Agriculture be set aside. 
* * * the court shall have jurisdiction to affirm, to set aside, 
or modify the order of the Secretary of Agriculture, * * *.” 
(Italics supplied.) 


Both Judge Parkinson and the respondents have mistakenly 
relied upon Federal Trade Commission v. C. E. Niehoff & Co., 
355 U.S. 411, which held, in a Federal Trade Commission case, 
that we were correct in our holding, 241 F.2d 37, at 42, where 
he said: 


“The commission takes the position that it has no power 
to stay compliance with its order. It relies upon a part of 
section 11 of the amended Clayton Act, contending that it 
has no discretion as to the enforcement of the law. It fails 
to cite that part of section 11 which provides that the 
commission ‘shall issue * * * an order requiring such person 
to cease and desist from such violations * * * within the 
time fixed by said order.’ It is our opinion that this statu- 
tory language vests in the commission power to postpone 
the time at which an order is to take effect.” (Italics sup- 
plied for emphasis.) 


It is true that, in order to induce the Federal Trade Com- 
mission to seek a review in the United States Supreme Court 
in the Niehoff case, we modified the Commission’s order sua 
sponte, in view of the Commission’s assertion that it had no 
power to stay compliance with its order. The Commission 
thereupon took the case to the Supreme Court which inter alia 
sustained our holding that the Commission did have such power. 
It is apparent, therefore, that the Supreme Court agreed with 
us that the Commission had power to postpone the date for 
compliance with its order and that the Commission was mis- 
taken in its stated position that it did not have that power. 
That was the principal question involved in the Niehoff case, 
as we had held that we would affirm the Commission’s order on 
the merits. 

Judge Parkinson’s opinion in the en bane proceeding avoids 
the language of 7 U.S.C.A. § 9, supra, as to our power to grant 
“such other equitable relief as to the court may see just” and 
our power to “modify the order of the Secretary of Agricul- 
ture”, by simply not mentioning it. Why this crucial language 
in the statute is swept under the rug is not explained. Judge 
Parkinson does not in any way explain why the panel’s chang- 
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ing of the order of the Secretary of Agriculture, by reducing 
the penalties imposed on G. H. Miller and Company and Gilbert 
H. Miller, did not amount to a modification of the order, as is 
expressly authorized by the Act. He has ignored the Act in 
that critical aspect. It would be interesting if Judge Parkinson 
or counsel for the Secretary of Agriculture had stated what the 
words “modify the order’ mean. Do the words bestow upon 
this court the mere power to “cross the ’ts and dot the i’s” in 
an agency’s order? Judge Parkinson instead emphasizes the 
statutory grant of power to the agency to “revoke” a license." 
Our cleavage is over the question of owr power—not the power 
of the agency. Here we have express authority to affirm, set 
aside or modify the administrative order, and to grant equi- 
table relief as to us may seem just. Those are the words of 
congress. While congress has adopted a policy which recognizes 
the usefulness of a system of administrative agencies, it has 
seen the need for judicial control of such agencies, which usually 
exercise the multiple functions of instigating proceedings, 
gathering evidence, as well as prosecuting and acting as judges 
of those proceedings. Moreover, most Americans realize the 
need for judicial control because they see in the history of 
commissions and other administrative agencies no proof that 
they are infallible. The majority opinion would sustain in all 
cases the most severe penalty which the agency may be author- 
ized by congress to impose in the most aggravated case, taking 
the position that we are powerless to restrain such abuse of 
authority. The mere statement of such a doctrine exhibits its 
utter speciousness. 

While this is an obscure case, it is one which will shock all 
observers of the American scene, when its full import is real- 
zed. It marks a court’s retreat from a long-established line of 
defense. The publication of the court’s opinion will emerge as 
an outright abdication of a judicial protection upon which our 
citizens have hitherto justifiably and proudly relied. 

In a nutshell we have here a situation in which an agency 
has imposed upon two citizens what is virtually economic death. 
To review the harshness of this action they came to the court 
designated by congress to review the agency’s decisions. They 
are met by a refusal by that court to perform its function in 


17 U.S.C.A. § 9. It will be noted that this section does not require a revocation. 
Other alternatives are provided. 
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this regard. Asserting its impotence, it abdicates its functions 
and leaves the citizens remediless. 

The action of the original panel in modifying the order of 
the Secretary of Agriculture, as to the penalty imposed, was 
correct. 
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